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DECISON

MORGENSTERN, Member: This case is before the Public
Employment Relations Board (FERB or Board) on exceptions filed
by the California State Employees' Association (CSEA) to the
hearing officer's dismissal of five of its charges. CSEA
charged the Regents of the University of California
(University) with 14 violations of subsections 3571(a) and (b)
of the Higher Education Employer-Employee Relations Act
HEERA) 1 by the University's conduct with respect to employee
Peter Warfield.

HERA is codified at Government Code section 3560
et seq. AIll statutory references are to the Government Code



The hearing officer's attached proposed decision dismissed
all but one charge. As to that charge, the hearing officer
found that the University violated subsections 3571 (@) and (b)
of HHEHRA in July 1980 by denying Peter Warfield a promotional
appointment in the school of social welfare for discriminatory
reasons related to his exercise of his right to union
representation. The University does not except to the hearing
officer's proposed decision. We therefore, affirm that
portion of the proposed decision finding a violation of

subsections 3571(a) ad (b) .

CXA excepts to the hearing officer's dismissal of the
following charges:

1. That history department chairperson,
Robert Middlekauff, unlawfully interrogated Warfield axd

threatened to reprimand hm in a Mach 31, 1980 conversation
with Warfield.

unless otherwise specified.
Section 3571 provides in pertinent part:

It shall be unlawful for the higher
education employer to:

(& Impose or threaten to impose reprisals
on employees, to discriminate or threaten to
discriminate against employees, or otherwise
to interfere with, restrain, or coerce
employees because of their exercise of
rights guaranteed by this chapter.

(b) Dawy to employee organizations rights
guaranteed to them by this chapter.



2. That personnel officer, Joseph Toby, in a phone call
on April 8, 1980, unlawfully threatened Warfield by implying
that resolution of a grievance would be easier without union
representation.

3. That Toby interfered with Warfield's right to
representation in a phone call on January 10, 1981.

4. That the University discriminated against Warfield by
issuing a warning letter in May 1980 and discharging Warfield
in June 1980 in retaliation for filing grievances and unfair
practice charges.

5. That the University discriminated against Warfield by
proposing to reinstate him in a manner and with conditions
which forced his resignation or "constructive discharge.”

The Board has reviewed the record in light of CSEA's
exceptions and finds that the hearing officer's findings of
fact are frée from prejudicial error and adopts them as the
findings of the Boad itself. For the reasons set forth below,
the Board affirms the hearing officer's dismissal of the
remaining five charges.

DISCUSSON

Mach 31, 1980, Conversation with Middlekauff

Warfield and CEA Steward Ernest Haberkern met with
Middlekauff on Mach 20 to discuss Warfield's adverse
performance evaluation. Middlekauff refused to withdraw the

evaluation, and a second meeting was set for April 1. Late in



the afternoon of Mach 31, 1980, Middiekauff stopped by
Warfield's office to reassure Warfield that relations in the
department were not irreparably hammed and that everything
would be worked out amicably.

In its exceptions, CFA argues that Middlekauff interfered
with Warfield's protected rights because the conversation wes
an anti-union interrogation, denied Warfield's right to
representation, and impliedly threatened Warfield with
reprimand. In conjunction with this axd other exceptions, CFA
argues that the hearing officer misapplied the test announced
in Carlsbad Unified School District (1/30/79) HEF8 Decison

No. 89 by requiring some showing of discriminatory motive
rather than balancing the interests of the employar axd the

rights of the empIdee.

Subsequent to the hearing officer's proposed decision, HEHB
has clarified the Carlsbad test in Novao Unified School

District (4/30/82) HHB Decison No. 210. In claims of
interference with protected rights, intent is not necessarily
required. To state a prima facie case, the charging party mus
dow that the respondent's conduct tends to or does result in
a least slight ham to employee rights. If the respondent
proffers a justification based on operational necessity, the
Boad will balance the competing interests of the parties ad

resolve the matter accordingly. However, a party alleging



discrimination or retaliation within the meaning of subsection
3543.5(a) has the burden of showing that protected conduct wes
a motivating factor in the employer's decision to take adverse
personnel action. Snce direct evidence of motivation is
ssldom available, motivation ney be demonstrated
circumstantially and inferred from the record as a whole.

Republic Aviation Corp. v. NNRB (1945) 34 US 793 [16 LHRV

620]. if the charging party can raise, by direct or
circumstantial evidence, the inference that there is a nexus
between the employee's protected activity axd the adverse
personnel action, the burden shifts to the employer to gow
that it would have taken such action regardless of the
employee's participation in protected activity.

CExA argues that the Middlekauff conversation interfered
with Warfield's rights and, therefore, that no showing of
unlawful motive wes necessary to sustain a violation. We find
that the hearing officer's decision erroneously analyzed this
charge in terms of unlawful motive in conjunction with the
conversation between Middlekauff and Warfield. Nonetheless, we
find that the record is insufficient to support this charge.

CEA argues that the conversation wes an unlawful
anti-union interrogation, relying on Mid-Continent Service Co.

(1977) 228 NRB 917 [4 LR 1173]. That case concerned the

systematic polling of employees regarding an incumbent union's

continued magjority status at a time wien no objective basis for



doubt existed. It is, therefore, inapposite to the analysis of
this conversation. Hee both parties characterized
Middlekauff's comments to Warfield as very brief ad

one-sided. Thee is no evidence that Middlekauff asked
Warfield awy questions whatsoever. Therefore, the conversation
did not constitute an unlawful interrogation.

Neither did the conversation amount to an unlawful threat.
There was no evidence that Middlekauff 's remarks were anything
but idle commeais seeking to prevent unnecessary hostility.
The hearing officer found Middlekauff 's remarks to be informal
and reassuring, merely showing concern that the dispute might
cause more hard feeling than wes necessary. The hearing
officer also credited Middlekauff's denial that he suggested
Haberkern wes misrepresenting Warfield by saying things
Warfield didn't really mean? Middlekauff's comments were,
therefore, too innocuous to have any chilling effect on
Warfield's exercise of protected rights.

Without citing any authority, CFA generally argues that
the conversation interfered with Warfield's right of
representation. Howevea , the right to representation does not
apply to every run-of-the-mill shop floor conversation between

an employer and an employee, no matter hov minor. Robinson v.

“The Boad will generally defer to a hearing officer's
findings of fact which incorporate credibility determinations.
Santa Clara Unified School District (9/26/79) HEFB Decision
No. 104.




State Personnel Boad (1979) 97 Ca.App.3d 994, 1001 [159

Cal.Rptr. 178]. This conversation wes not an investigatory
interview reasonably believed to lead to disciplinary action so
as to bring it within the rule stated in NLFRB v. J. Weingarten
(1975) 420 U.S. 251. Neither did the conversation constitute a
meeting concerning the actual administration of Warfield's
grievance nor did CEA demonstrate that the conversation hed
any discernible affect thereon. Therefore, CFA cannot rely on
HERB precedent establishing a right to representation in

grievance processing. See Moutt Diablo Unified School District

et al. (12/30/77) BHEFB Decision No. 44;® Rio Hodo Community

College District (12/28/82) HHB Decision No. 272.

Additionally, Warfield did not request representation and did
not ask Middlekauff to refrain from speaking with hm in the
absence of his union representative.

We find no reason to conclude that Warfield required or had
a right to representation during this casual "shop floor"
conversation. We therefore, affirm the hearing officer's
dismissal of this charge.
Toby's Phone Call of April 8, 1980

On April 8, Tdoy called Warfield regarding the University's
written response to his grievance of a critical nmavo written by

his immediate supervisor, Libby Sayre, a copy of which she sent to

*Prior to January 1, 1978, AFERB was ko as the
Educational Employmatt Relations Board.



a faculty membea. Toby's purpose was to inform Warfield that a
cover letter was mistakenly left out of the mailing and would
be forthcoming. During the conversation, Toby suggested that
he might be able to straighten things out with Warfield's
supervisor and was interested in Warfield's side of the story.
In this context, Tdoy mentioned that Warfield was wdocome to
ame and speak with hm with or without a union representative,
if he thought it would be helpful. Warfield was unresponsive,
but did state a preference to have Toby speak with his union
representative. Warfield didn't dispute the content of the
conversation but clamed Tooy implied the matter would be
solved more easily without a union representative.

The hearing officer found no implied threat that resolution
of Warfield's grievances would be easier if he waved union
representation. The fact that Tooy refrained from further
conversation once he found Warfield unresponsive lends credence
to the finding that his conduct did not tend to threaten or
coerce Warfield.

Though Warfield had a right to union representation in any
forma meeting with Toby concerning the grievance, a right of
representation does not accrue by virtue of any informal
contact between employer axd grievant where the grievance is
mentioned. Neither does a mee offer to mest with or without
union representation constitute interference with that right.

No do we find that this conversation constituted an unlawful



interrogation. We therefore, affirm the hearing officer's
dismissal of this charge.
Toby's Phone Call of January 10, 1981

In October 1980, Warfield's internal University grievance
of his warning ad dismissal waes heard by an arbitrator wo
concluded that dismissal wes too severe under the University's
internal guidelines, reduced the discipline to a seven-week
suspension, and ordered Warfield reinstated to his former
classification with back pay.

On January 10, 1981, Tadoy called Warfield to neke sure
Warfield had received notice of his reinstatement and to obtain
information about unemployment insurance so he could compute
the proper amout of back pay due Warfield.

The essence of CSEA's charge is that Tdoy denied Warfield
his right to union representation by contacting hm directly.
The record indicates that Toby first tried unsuccessfully to
contact Haberkern by telephone axd sent special delivery
notification to both CEFA axd Warfield before resorting to
calling Warfield directly. Even if Toby's call could be viewed
as interfering with Warfield's right to representation on a
matter related to a grievance, the haamm woud have been slight,
ad wes clearly outweighed by the University's legitimate
justification for the call. Therefore, the hearing officer's

conclusion that no violative interference occurred is affirmed.



Warning Letter and Dismissal

On May 22, 1980, Sayre sent Warfield a letter stating that
his typing production of 1.5 pages per hour was unacceptable
and warning hm that if his production did not increase to
6 pages per hour (barring any peculiar difficulties) , he would
be terminated. Warfield's appea of the warning letter wes
denied by Middlekauff on June 9.

On June 12, Sayre issued a notice of intention to dismiss
Warfield, based on the fact that his typing production head
fhowvn an improvement to only 1.9 pages pae hour. Warfield was
terminated effective July 3. On June 30, he filed a grievance
challenging the dismissal as specious, pretextual ad
retaliatory. The grievance was denied by Middlekauff by letter
on July 14 which stated as follows:

In an effort to help you improve your
performance, Ms Sayre assumed
responsibility for assignments from faculty
members, set all typing deadlines, ad
arranged all typing priorities. In
addition, she mede repeated efforts (both in
conversation and by menp to determine the

source of ay difficulties that might have
adversely affected your productivity.

- - - - - - - L] - - - L] L] LJ L] - - - - - * L

The facts of your case are quite clear:

(1) your typing productivity was well bdow
ay reasonable standard; (2) established
procedures have been followed in dismissing
you.

At hearing, Middiekauff ad Sayre's supervisor,
Rarmae Domengeaux, testified that Warfield's dismissal was

10



based chiefly on his unsatisfactory production, though prior
faculty and staff complaints weae also considered.

The hearing officer properly considered evidence of
unlawful motivation in analyzing CSEA's charge that the warning
letter and dismissal constituted retaliation for Warfield's
protected activity of vigorously asserting his right to
representation and to file grievances.

CFA presented circumstantial evidence of unlawful
motivation based primarily on the timing of increasingly severe
disciplinary action following the use of union representation
ad gfievance procedures, aad general hostility towards
Warfield. However, the hearing officer found that the
University's showing of business justification weas sufficient
to rebut the inference of unlawful motive, ad that the

justification wes not pretextual.

Crucial to this finding is the University's proof of
inadequate paeformance by Warfield. CEFA clams that the
typing logs maintained by the District wae found by the
arbitrator not to be scientifically valid measures of
performance and, therefore, should not be considered. However,
we agree with the hearing officer that the logs are entitled to
some weight as evidence of deficiency on Warfield's part.
Moreover, the District pr.eﬁented additional evidence of
Warfield's inadequate peformance through the testimony of his

co-workers and complaints by faculty axd staff.

11



In addition, the hearing officer found the testimony of
Sayre and Middlekauff sincere, believable axd consistent, and
credited their denial of unlawful motive. Basad on our review
of the record as a whole, these conclusions are not clearly

erroneous and, therefore, are not disturbed. Santa Clara

Unified School District, supra.

CEA further clams that, even if some disciplinary action
wes warranted, the University failed to demonstrate operational
necessity to justify discharge over lesser discipline. CEzA
argues that the arbitrator's finding that dismissal was too
severe under the University's om guidelines provides evidence
of unlawful motive. Asauming the arbitrator's decision
provides circumstantial evidence sufficient to raise an
inference of unlawful motive, the University has presented
evidence which successfully rebuts that inference.

The issue is not whether the University offered an
indisputable reason for the dismissal, but only a reasonable
business justification unrelated to Warfield's protected

activity.* There is no indication that Warfield wes treated

“In Mordand Elementary School District (7/27/82) HEFB
Decision No. 227, we stated at p. 157

[L]ack of "just cause” is nevertheless not
synorymous with anti—union animus. By
itself, it does not permit such a finding.
Disciplinary action ney be without just
cause where it is based on any of a host of
improper or unlawful considerations which
bear no relation to matters contemplated by
EHA ad which this Boad is therefore

without powva to remedy.
12



differently than other employees because of his protected
activity. The record sho/vs that the history department
followed normd disciplinary procedures and dismissed Warfield
only after repeatedly discussing his problems with him,
carefully monitoring his work, giving hm numerous
opportunities to improve and informing hm through evaluations
and warnings of the consequences of his failure to improve.
The hearing officer properly found that CFA failed to dwow
that the University's stated reasons for the dismissal were
pretextual aad not merely reflective of bad judgment or
personality conflicts. The hearing officer's dismissal of this
charge is, therefore, affirmed.

Constructive Discharge

CFA contends that Warfield waes forced to resign or wes
"constructively discharged” by the University's conduct in
effecting his reinstatement pursuant to the arbitrator’'s
award. CFA clams that Warfield was forced to resign because
the University gave a short recall notice of only three days,
changed Warfield's schedule from seven hours a day for three
days a wak to four hours a day, five days a week, delayed in
processing his back pay awad for one month, and proposed to
reinstate hm to the history department rather than another
department, allegedly contrary to past practice. Warfield
argues that these conditions of reinstatement would have
created such stress as to endanger his health ad that he,
therefore, was forced to resign.

13



The University presented Iegitimate business justification
for the short recall notice, the change in Warfield's hours,
and the delay in processing the back pay award. Toby hed
informed Haberkern that reinstatement would occur as soon as
another job wes found for Warfield's replacement. A job wes
found on Friday, and the department sought to reinstate
Warfield the following Maoxday to avoid interruption of
departmental typing. The five-day schedule worked by
Warfield's replacement was found to produce a more efficient
flow of typing. The slight delay in tendering the back pay
avad was due to the Decamba holiday recess and Warfield and
Haberkern's failure to provide necessary information on
unemployment compensation. These facts were not disputed by
CEA.

Na is there any reason to overturn the hearing officer's
credibility finding that Toby and Middlekauff did not threaten
to immediately discharge Warfield if he failed to report to
work on January 20, 1981. Even if such a damand was made, it
would have been consistent with the University's past practice
and offered in the midst of frustration over the delay in
reinstatement, failing to raise an inference of unlawful motive.

CEA also excepts to the weight given by the hearing
officer to allegedly uncontested testimony. CFA clams the
University failed to refute Haberkern's testimony that there

wes a past practice of reinstatement in a different

14



department. However, the record supports the hearing officer's
finding that the University credibly denied the existence of
such past practice. Tadoy testified that, in his experience,
‘employees weae generally reinstated in a different department
because mod arbitrators' decisions expressly required
reinstatement in another department. Tdoy otherwise denied any
knowledge of such a policy on the part of the University.

Since the arbitrator's decision ordered Warfield "immediately
restored to his former classification,” the question of where
Warfield might be reinstated wes left open. Furthermore, there
wes no evidence that Warfiedld or CFA ever requested
reinstatement in another department. Though Haberkern
corresponded with the University twice by letter concerning the
reinstatement, neither letter mentioned the issue. Urnde these
circumstances, the hearing officer reasonably gave little
weight to the assertion of a past practice of reinstatement in

a different department.

Finally, CFA asserts the hearing officer gave insufficient
weight to a stipulation of the parties as to wha Warfield's
doctor would have testified to hed he been called. The
stipulation connects Warfield's illness to job stress only by
relating Warfield's self-serving statements to his doctor. It
does not independently link job-related stress to Warfield's
illness ad wes properly given little waght as evidence that

job stress wes a factor in forcing Warfield to resign. The

15



hearing officer's dismissal of this charge is, therefore,
affirmed.
FEMEDY
No exception was raised to the remedy recommended by the
hearing officer. We find the proposed remedy to be an
appropriate application of the Board's remedial authority under
section 3563.3,5 and we adopt it as the remedy of the Board.

CRDER

Upon the foregoing findings of fact, conclusions of law,
and the entire record in the case, and pursuant to
section 3563.3, it is hereby CRDERED that the Regents of the
University of California, its governing board and its
representatives shall:

1 CEAE AND DESIST HROM:

a. Restraining, discriminating against, or otherwise

interfering with the rights of employees because of the
exercise of their right to seek advice and assistance from an

employee organization.

®Section 3563.3 provides as follows:

(c) The board shall have the power to issue
a decision and order directing an offending
party to cease and desist from the unfair
practice and to take such affirmative
action, including but not limited to, the
reinstatement of employees with or without
back pay, as will effectuate the policies of
this chapter.

16



b. Denying an employee organization the right to
represent employees in their employment relations with the
employer .

2. TAKE THE FOLLOMNG AFARMATIVE ACTIONS NECESSARY TO
EFECTUATE THE POLICIES OF THE HIGHER EDUCATION
EMALOYEREMALOYEE RELATIONS ACT:

a. Immediately offer Peter Warfield employment in
the school of social welfare on the Berkeley campus in the
position and classification unlawfully withheld or in the next
available equivalent position ad classification in another
department or school, without prejudice to his seniority or
other rights, benefits axd privileges previously enjoyed,;

b. Mde Peter Warfield whole for any loss of pay and
other benefits he mey have suffered by tendering to hm a back
pay avad equal to an amount that he would have been paid from
the date of the unlawful withdrawa of his employmeat offer in
the school of social welfare on July 7, 1980 to the present.
The total amout of this awvad shall be offset by:

(D) the amount Warfield received as back pay in
February 1981 pursuant to an arbitrator's avad in
Novamba 1980 ordering such payment in connection with his
prior dismissal from the history department;

(2 the amount Warfield would have received if
he had accepted the employer's offer of reinstatement to the
history department as a 50 percent, part-time employee
effective January 12, 1981; ad

17



(3 the amout of Warfield's earnings as a
result of other employmat during this period.

C. Pay Peter Warfield 7 percent interest pe arum
on the net amout of back pay omad pursuant to this Order.

d. Within five (5 workdays after service of this
Decision, prepare axd post copies of the Notice to Employees
attached as an appendix hereto, for at least thirty (30)
consecutive workdays at the University's headquarters office
and in conspicuous places at the locations where notices to
employees are customarily posted in the Berkeley campus history
department, school of social welfare and personnel office. The
Notice must not be reduced in size ad reasonéble steps should
be taken to see that it is not defaced, altered or covered by
any material.

e Within twenty (20) workdays from service of this
Decision, give written notification to the San Francisco
regional director of the Public Employmat Relations Board of
the actions taken to comply with this Order. Continue to
report in writing to the regional director thereafter as
directed. All reports to the regional director shall be
concurrently served on the charging party herein.

3. It is further QCEHXED that all other charges filed
against respondent herein be DISVISED in all other respects.

Mambas Tovar and Jaeger joined in this Decision.

18



APPENDIX
NOTICE TO EMALOYEES
POSTED BY ORDER OF THE
PUBLIC BEMALOYMENT RELATIONS BOARD
An Agency of the State of California

After a hearing in the matter of California State
Employees’ Association, Chapter 41 v. Regents of the University
of California (Case Nos. SF-CE-12-H, SF-CE-15-H and
SF-CE-23-H) , in which all parties had the right to participate,
all charges filed against the University have been dismissed
with one exception. As to that exception, it has been found
that the University violated Government Code subsections
3571(a) and (b) of the Higher Education Employer-Employee
Relations Act by unlawfully withdrawing an offer of employment
to Peter Warfield in the school of social welfare on the
Berkeley campus.

~As a result of this conduct, the University has been
ordered to post this Notice and will abide by the following.
The University will:

1 CEAE AND DESST HROM:

a. Restraining, discriminating against, or otherwise
interfering with the rights of employees because of the
~exercise of their right to seek advice and assistance from an
employee organization.

b. Denying an employee organization the right to
represent employees in their employment relations with the
employer .

2 TAKE THE FOLLOWING AFFARMATIVE ACTIONS NECESSARY TO
EFECTUATE THE POLICIES OF THE HIGHER EDUCATION
EMALOYER-EMALOYEE RELATIONS ACT:

a. Immediately offer Peter Warfield employment in
the school of social welfare on the Berkeley campus in the
position ad classification unlawfully withheld or in the next
available equivalent position ad classification in another
department or school, without prejudice to his seniority or
other rights, benefits axd privileges previously enjoyed,;

b. Mae Peter Warfield whole for any loss of pay axd
other benefits he mey have suffered by tendering to hm a back
pay awad equal to an amount that he would have been paid from
the date of the unlawful withdrawa of his employment offer in
the school of social welfare on July 7, 1980 to the present.
The total amout of this awad shall be offset by:

19



(D the amount Warfield received as back pay in
February 1981 pursuant to an arbitrator's awvad in
Novemba 1980 ordering such payment in connection with his
prior dismissal from the history department;

(2 the amount Warfield would have received if
he had accepted the employer's offer of reinstatement to the
history department as a 50 percent, part-time employee
effective January 12, 1981; ad

(3 the amount of Warfield's earnings as a
result of other employment during this period.

C. Pay Peter Warfield 7 percent interest pa arum
on the net amout of back pay omad pursuant to this Order.

Dated: REGENTS OF THE UNIVERSITY
OF CALIFORNIA

By

Authorized Agent

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST
THIRTY (30) CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND

MUST NOT BE REDUCED IN SIZE, DEFACED, ALTERED OR COVERED BY ANY
MATERIAL.
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PUBLI C EMPLOYMENT RELATI ONS BOARD

|

CALI FORNI A STATE EMPLOYEES

ASSOCI ATI ON, CHAPTER 41,

Unfair Practice

Case Nos. SF-CE-12-H
SF- CE- 15-H
SF- CE- 23-H

Charging Party,
V.

REGENTS OF THE UNI VERSI TY
OF CALI FORNI A,

PROPOSED DECI SI ON

(3/11/82)
Respondent .

T it Nt et Ve st Yt ot Mt Sagnt Vet Swnt

' Appearances: Ernest Haberkern, Steward, for Charging Party
California State Enpl oyees Association, Chapter 41; MIton H
Gordon, Attorney, for Respondent Regents of the University of
California.

Before; Barry Wnograd, Adm nistrative Law Judge.

| NTRODUCTI ON

Peter Warfield, a clerk-typist of superior ability, was
dism ssed fromhis job in the University of California's
Ber kel ey canpus history departnent, and |later had a pronotional
opportunity in the school of social welfare w thdrawn,
al | egedly because his assertion of protected enployee rights
met with official disfavor. Subsequently, it is clained, the
enpl oyer also thwarted Warfield' s reinstatenent after a
successful arbitration of his dismssal. |In addition, the
charging party asserts that respondent interfered with

protected rights in several other respects, by denying union



representation at neetings and by threatening to call police to
renove a union steward. The charging party's allegations cover
a time span of nearly 22 nonths, fromApril 1979 to

February 1981, and present 14 separate unfair practice clains
for resolution.

In defense, it is respondent's position that Warfield's
dism ssal from the history departnent was based on inadequate
performance, that the hiring professor in the school of socia
wel fare had reason to wthdraw the prom sed job because of
questions about Warfield' s fitness for the position, and, that
a good faith offer was nmade after an arbitrator's decision
directing Warfield's reinstatenent. Respondent urges, as well,
that the charging party has not satisfied its burden of
presenting persuasive evidence of the several other violations
char ged.

After seven days of hearing, subm ssion of briefs, and
review of the testinony and exhibits, it is concluded that all
the charges should be dismssed with one exception. That
exception involves the appointnment that was withdrawn in the
school of social welfare. As explained hereafter, an
appropriate order for reinstatement and partial back pay should

i ssue.

PROCEDURAL HI STORY

On April 2, 1980 the charging party, California State

Enpl oyees Associ ation (hereafter CSEA or Association), filed



unfair practice charge No. SF-CE-12-H alleging that the
respondent Regents of the University of California (hereafter
Uni versity) had violated sections 3571(a) and 3571(b) of the
H gher Education Enpl oyer - Enpl oyee Rel ations Act (hereafter
HEERA or Act).l Two other related unfair practice charges
followed: No. SF-CE-15-H, filed April 28, 1980, and, No.

SF- CE-23-H, filed June 25, 1980. These charges also alleged
viol ation of sections 3571(a) and 3571(Db).

By letter of Novenmber 9, 1980 CSEA proposed that the latter
two charges be treated as anendnents to the initial filing
(SF-CE-12-H) to permt the three related charges to be heard
together. Another anmendnent was filed on February 19, 1981.
Finally, on April 27, 1981 additional anmendnents were offered

during the pre-trial conference, discussed below. Al of the

'HEERA is codified at Government Code section 3560
et seq. Hereafter, all statutory references are to the
Government Code unless stated otherw se. Charges arising under
the Act are filed with the Public Enploynent Relations Board
(hereafter PERB or Board). Sections 3571(a) and 3571(b) state:

It shall be unlawful for the higher
educati on enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.



charges and amendments concern a chain of events involving
Peter Warfield, his relationship with CSEA and actions taken by
t he enpl oyer.

The University answered the charges, admtting certain
particul ars, but generally denying that its conduct viol ated
the Act. Various affirmative defenses were al so proposed by
the respondent. \Were relevant, adm ssions and defenses wl |
be discussed in the body of this decision.

Informal settlenment conferences were schedul ed for
different tinmes during the spring and summer 1980. The
di sputes were not resolved at that tine. The cases were held
in abeyance for several nmonths while the University's interna
gri evance procedure was pursued.

Early in 1981 the cases were reactivated by CSEA and, in
March, the Board directed that they be consolidated for forma
heari ng.

A pre-trial conference was conducted on Abril 27, 1981. At
the conference, CSEA particularized the specific allegations it
intended to prove; that is:?

1. Peter Warfield received an unfavorable eval uation from

°The allegations stated above paraphrase and distill the
comments nmade on April 27, in light of the charges filed and
the record evidence, to provide the reader with an
understanding of the clains subject to trial. Two of the 16
matters specified on that date have been nerged wth other
clainms premi sed on the same factual circunstances.



hi story departnent supervisors in February and March 1980 for
having engaged in protected activity in April 1979 when he
protested placenent and use of a ditto machine inside his

of fice.

2. The history departnent relocated Warfield s work
station in March 1980 in retaliation for his protected activity
in regard to the ditto machine, and for his appeal in March
1980 of the unfavorable eval uation.

3. Warfield s imediate supervisor wote a critical neno
on March 20, and released the nmeno, containing confidential
information, to a history professor, in retaliation against
War fiel d.

4. The chairman of the history departnent subjected
Warfield to anti-union interrogation and inplied threats of
repri mand when he spoke to Warfield on March 31, 1980.

5. On April 1, 1980 the history departnent chairman
interfered with Warfield' s right to union representation by
cancelling a neeting with his CSEA representative that had been
called to discuss action taken against Warfield.

6. On April 1, 1980 the history departnent chairman, in
front of enployees, threatened to summon police if a CSEA
steward renamined in the area.

7. The University's personnel departnment interfered with
CSEA' s organi zational rights by failing to disclaimthe April 1
threat, and by failing to reaffirm CSEA representation rights,

as requested by CSEA in a letter of April 4, 1980.



8. The University, through a personnel departnent agent,
threatened Warfield on April 8, 1980 by informng him that
resolution of his dispute would be easier wthout union
representation.

9. In April 1980 and thereafter, history departnent
supervisors interfered with Warfield' s right to representation
by denying his requests for such representation in discussions
related to his work situation and performance di sputes.

10. The history departnment, in May and June 1980, sent
Warfield a warning letter and then discharged Warfield, in
retaliation for and discrimnation against protected activity
invol ving CSEA, including Warfield' s appeal of his unfavorable
evaluation and the filing of unfair practice charges with the
Boar d.

11. On January 10, 1981 a University personnel agent
interfered with Vﬁrfieid's right to representation by denying
such representation in a discussion concerning the arbitrator's
deci sion in Novenber 1980 overturning Warfield' s prior
di sm ssal from the history departnent.

12. In January 1981 Warfield was forced to resign as a
result of the University's bad faith and retaliatory failure to
abi de by the afbitrator's rei nstatenment and back pay order.

13. The University, in July 1980, denied Vrfield a
pronotional appointnment in the school of social welfare for
discrimnatory reasons related to Warfield' s right to union

representation and his dismssal fromthe history departnent.



14. The University, since the date of the arbitrator's
favorabl e decision in Novenber 1980, has discrimnated agai nst
Warfield by failing to pronote him even though the dism ssal
from the history departnment could no |onger operate as a bar.?3

A formal hearing was held in Berkeley, California on
May 7, 8, 13 and 14, and June 1, 2, and 10, 1981. Briefs were
filed by each side and the matter was initially submtted on
Novenber 9, 1981. On Decenber 2, 1981, however, in order to
clarify questions arising from transcript descriptions, the
hearing officer, with the consent and in the presence of the
parties, visited the history departnent prem ses to observe the
| ocation of various offices. No actual testinony was
received. The matter was resubmtted on that date.

FI NDI NGS OF FACT

A.  Witnesses.
Before reviewing the extensive factual history of this
case, it would be helpful to introduce the principal wtnesses:

Peter Warfield. A clerk-typist in the University of

California, Berkeley canpus history departnent. Warfield had a

coll ege degree fromthe City University of New York, had worked

]Items 13 and 14, above, were offered verbally as
anendnents on April 27, and were then the subject of a witten
particularization on May 7, at the start of the fornal
heari ng. In light of this history and the subject matter of
the amendnents, relevant facts and conclusions of law will be
consi dered out of exact chronol ogical order.



as a witer and conputer programer, and supplenented his work
in history with freelance phot ography.

Li bby Sayre. Warfield s imediate office supervisor who

had worked in the history departnent since 1978.

Ranmona Donengeaux. Administrative assistant to the history

departnent and al so Sayre's supervisor.

Robert M ddl ekauff. Chairnman of the history departnment

during Warfield' s enploy, with overall admnistrative and
personnel responsibility.

Kat heri ne Kl ein, Dorothy Shannon and Jane Tayl or son.

Secretaries and office workers in the history departmnent.
Klein was M ddl ekauff's secretary, Shannon was secretary to
faculty with endowed positions, and Tayl orson nanaged accounts
and did some typing under Domengeaux's supervision.

Joseph Toby. A staff services analyst in the Berkel ey

campus personnel department providing advice and liaison to 41
departnents, including the history departnent.

Steven Segal. A faculty menber in the school of socia

wel fare

Ernest Haberkern. A CSEA steward who represented Warfield

in connection with history departnment events.

Eugene Darling. A CSEA steward who assisted Warfield in

regard to matters in the school of social welfare during
Haber kern's absence.

B. Novenber 1978 through April 1979.

Warfield was hired by the history departnent in



Novenber 1978 after an excellent performance on a typing

exam nation. Wen hired, Warfield requested and was allowed to
work a three-day part-time schedule adding up to twenty hours.

- The departnent would have preferred part-tinme enpl oynent spread
over five days, as in the past, but agreed to the condition
because of a shortage of qualified candidates and Warfield's
apparent abilities. Warfield' s basic assignment was to prepare
faculty letters, nmenos and short reviews, and, tinme permtting,

to work on |onger book manuscripts and scholarly articles.

The first evaluation of Warfield s work, near the end of
his probationary period in April 1979, indicated that he was a
superior enployee, with great speed and accuracy in his typing,
who used initiative in organizing and keeping track of his
work. Hi's performance was favorably conpared to a predecessor
enpl oyee.

About the tinme Warfield was eval uated, friction devel oped
over the placenent of a departnental m meograph (or, ditto)
machine in his office. The machine previously had been in the
sane room as photocopyi ng equi pnent. \Wen the chairman of the
hi story department, Robert M ddl ekauff, |earned of increasing
phot ocopyi ng costs he decided to strictly regulate access to
that room This resulted in novenent of the ditto machine to
all ow research and teaching assistants, as well as other staff,

|l ess restricted use of that nmchi ne.

After he was hired, Warfield had been assigned office space



that was | arge enough to acconmobdate a faculty nenber.
However, he used the off;ce al one and, because there was no
unoccupi ed space el sewhere, the ditto machine was noved in
with him \Warfield objected to the nove for several reasons.
The machi ne was noi sy, brought increased and disruptive traffic
into his office, chemcals that were used gave off unpl easant
toxic fumes, discarded wet stencils littered the office, and
potential fire hazards were conpounded by the absence of an
efficient means of exit. These objections were presented to
his supervisors, including Mddlekauff, and the chairman
personal |y directed nmeasures to correct many of the probl ens.
Controls were placed on times the nmachine could be used in
order to avoid excessive interference with Warfield s work,
anot her trash can was installed, signs were posted, and extra
cans of toxic, flammable |iquids were renoved. Finally,
several weeks after it was first installed, the nmachi ne was
restored to the original location. This occurred once the
departnment procured photocopy auditing devices that tabul ated
i ndi vidual usage, thereby elimnating the need for restricted

access.

C. Summer 1979 through Novenber 1979.

A nunber of incidents over the next several nonths forned
the basis, in part, for subsequent disciplinary action agai nst

Varfield.

One event occurred in August 1979. Professor MDougal

10



approached War field late one afternoon to request help on
conpleting a four-page response to an unfavorable review of a
McDougal | publication. Warfield was busy with other work and
made a brief but ineffectual attenpt, in the absence of his
supervi sor, Libby Sayre, to find another enployee to do the
wor k. McDougall was left on his own to prepare his last-mnute
letter. H's distress at the lack of cooperation fromWarfield
pronpted a conplaint to Sayre. Sayre testified that Warfield's
only expl anation, when later asked, was that he was too busy to
hel p out. More revealing, however, was the testinony of

another secretary, Dorothy Shannon, that Warfield told her his
rejection of McDougall's request was caused by the professor's
i npersonal manner in seeking assistance. Sayre instructed
Warfield that he should never conpletely turn down a professor
agai n.* A second probl emarea descri bed by Sayre concer ned
Warfield s excessive work breaks and lack of punctuality at
various tinmes during the sunmer 1979. Sone questions had been
asked by faculty about Warfield s presence, alerting Sayre to

the issue. At first, Sayre attributed this to the slower

“Jane Tayl orson, another office worker, was solicited by
McDougal | to prepare the letter, but because it was out of her
area of responsibility and she was occupied with other work,
and because she already harbored resentnent against Warfield
for his having passed on previous jobs that she believed should
have been his, she did not type the McDougall letter.

11



sumertine atnosphere. Several nonths |later she concl uded that
Warfield s conduct was related to his declining notivation to
performhis job well. MWarfield s com ngs-and-goings were also
observed by Shannon, whose office was alnost directly across
the hallway fromWarfield' s. She perceived that Warfield's
i ndustriousness had been greatly reduced once his probationary
period had ended the previous spring.

A third criticismnmde of Warfield was that he didn't
conpl ete a summer assignnment undertaken for Professor Barth.
Warfield gave back the project in the final stages, although,
arguably, he could have finished it in less tinme than initially
projected. However, he did nmake an effort and at |east part of
the problem was Barth's unexpected advancenent of the deadline.

Finally, an incident held against Warfield involved a paper
to be typed for Professor Berry in Novenber 1979. On .the day
Warfield was supposed to have prepared the Berry paper he was
organizing a staff party.® The party lasted nost of the
afternoon. When it was over, as he was readying to | eave,
Warfield asked Taylorson to help him conplete the Berry

assignnent. Taylorson on this occasion was able to assist, but

®The testinony |eaves unresolved whether this incident
followed a party initiated by Warfield for Sayre's birthday, or
whether it was to celebrate his first year of enploynent.
Tayl orson testified that on each occasion Warfield passed on
work for her to finish. Qher testinony, fromSayre, indicates
that the Berry incident occurred on the day of her birthday

party.

12



did so begrudgingly. Afterwards, Taylorson conplained to Sayre
who, in turn, was distressed by the news. Before Sayre was
able to fully discuss the events with Warfield, however, he was
hospitalized wth a serious illness at the end of the nonth.
Warfield did not return to the departnent until February

1980. 6

Warfield clained at the hearing that his condition was
aggravated by work-related stress. No specific nedica
testinony regarding the stress claimor its connection to
War field's work was introduced by the charging party.

D. Decenber 1979 and January 1980.

Wiile Warfield was on nedical |eave Sayre was rem nded by
-Ranona Donengeaux, the departnent's adm nistrative assistant,
that Warfield' s evaluation was due for the purpose of
determ ning whether a normal nerit increase would be awarded.
Sayre, at first, put off the task because she anti ci pated
possible criticismof Warfield and was fearful he would be
upset. By m d-Decenber, however, Sayre had decided to prepare
a critical evaluation and to recommend that Warfield be denied
the customary nerit increase, giving him instead, only a

2-1/2 percent raise.

®Kat herine Kl ein, another secretary, also had devel oped a
resentnment toward Warfield arising fromhis requests in sunmer
1979 for her help in conpleting assignnents. Klein testified
that she willingly aided Warfield until she observed
non- producti ve conduct on his part when he could have been
doing the work he asked Klein to carry out.

13



The evaluation that Sayre eventually prepared gave Warfield
an overall "inprovenent needed" rating. This was the next to
| owest category. Although Warfield' s typing skills were again
rated "superior," he was criticized for confused priorities and
for not managing his tinme effectively. Sayre's summary
anal ysi s stated:

As Peter has settled into his job, he has
becone increasingly casual about his hours.
He often arrives a little late and takes a

| ongi sh break. He has frequently m ssed
faculty nmenbers who arrived during his
posted office hours. Perhaps nore serious
is Peter's tendency to establish priorities
according to his personal preferences,
accepting longer ms. (which he seens to find
nore interesting) and postponing the short
correspondence which should receive

imedi ate attention. He procrastinates when
it conmes to the nore unpleasant aspects of
his job, esp. dictation.

Peter is a superior typist. In ny opinion,
with a little nore application his
performance woul d be superior.

Sayre stated that her future course of action was,
... towrk with Peter to establish a
standard turn-around tinme for correspondence
and to review with himthe priorities for
departnental typing.

Sayre testified that her comments were pronpted, in part,
by her view at that tinme that Warfield s problens were related
to his doing too nuch editing of faculty witing and to his not
being in sufficient control of the nore limted typing work
that he was assigned to do. Wth the evaluation prepared, the

stage was set for Warfield' s return.
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E. The February 1980 Eval uati on and Addendum and Warfield's

Response.

Sayre delivered her evaluation when Warfield resunmed work.
On that day and the next, February 4 and 5, Sayre and Warfield
had extensive conversations, |asting several hours, discussing
the details of Sayre's critical remarks. These conversations
were not satisfactory to either party. Warfield believed that
Sayre's criticisns were not sufficiently specific and that
expl anations for his actions should have been acceptable.

Sayre felt that Warfield wasn't really listening to her overal
comments and inpressions, had ignored earlier conversations
between the two, and was |ost in defensive, self-serving
justifications.

By the end of the second day, tensions between the two had
increased. Sayre felt further conversations would be fruitless
and suggested Warfield pursue his concerns with their
superiors. Sayre, however, did prom se Warfield that she would
try to be helpful and precise in future nonitoring of his work,
and that if he did rebound to his earlier |evel of superior |
performance he would receive an above average 7-1/2 percent
merit increase after the next evaluation.

Despite this assurance, Warfield s objection to the
eval uati on persisted and he met with both Donmengeaux and
M ddl ekauff. During his conversation w th Donengeaux, she

supported Sayre's analysis and added her own comments.

15



Donengeaux told Warfield that he had not been cooperative in
connection with the placenent of the ditto nachine in his
office, as well as with a request the previous Novenber that he
share his office, part-time, with a tenporary secretary.
Warfield asked that Donmengeaux's coments be added to his

eval uation, although Donengeaux stated then, as she testified
at the hearing (along with Sayre), that these issues were not
directly work-related, nor did they result in his "inprovenent
needed" evaluation. The addendum however, dated March 3, was
prepared and attached to the initial docunent. Two days later
Warfield sought administrative review in order to have the

eval uati on (and addendum) w t hdrawn.

In md-March Warfield contacted CSEA for assistance. CSEA
Steward Ernest Haberkern contacted M ddl ekauff and arranged a
nmeeting, for March 20, to discuss objections to the
eval uation. Warfield was present but not Sayre. At this
neeting, in response to CSEA objections, M ddlekauff expressed
the view that the evaluation wasn't as bad as Warfield thought,
‘and that there was no di sci pline intended.” On March 25

Haberkern followed up his presentation by submitting a letter

"Some witnesses testified that this neeting took place on
March 25. Qher witnesses, as well as docunentary evidence,
pl ace the discussion on March 20, a nore likely date in the
context of other events described. Regardless, there is no
significant testinonial dispute regarding the substance of the
nmeet i ng.

16



that detailed his objections. |In essence, Haberkern charged
that Warfield performed his nmain responsibility (typing) in a
superior fashion, that Sayre's vague negative renmarks were not
substantiated by reference to specific errors on Warfield's
part, and, that the March 3 addendum was i nappropriate because
it rated Warfield on irrelevant criteria.

M ddl ekauff's letter response followed on April 1, denying
the requested w thdrawal of the evaluation. M ddlekauff cited
in support of the evaluation the MDougall and Berry incidents,
Warfield s occasional tardiness, and also referred to a few
ot her instances of alleged typing delqys on Warfield' s part.
The next day, April 2, wunfair practice charge No. SF-CE-12-H
was filed.

F.- Work-Related Events in March 1980.

Whil e CSEA and Warfield were follow ng through on the
request for admnistrative review during March 1980, other
events occurred reflecting the intensified conflict between
Warfield and his superiors.

Early in March, for exanple, Sayre gave Warfield
instructions on how he should maintain his typing |log. Sayre
felt that his record-keeping had fallen bel ow the high standard
that preceded Warfield' s first evaluation. This was followed
by a meno from Sayre on his work scheduling, and by
conversations about different projects, priorities, and

estimated conpletion dates. Sayre's actions were consi stent
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with her promse to War field, as he had requested, that she be
specific in her coments about his perfornmance.

A series of nenbs witten by Warfield in the last half of
March, referring to disputes wth Sayre over a nunber of
different assignnments and conversations in the previous weeks,
underscored the conflicting perceptions each had regarding the
distribution of work and deadlines. At |east part of the
problem from Warfield' s point of view was that Sayre criticized
his too-willing undertaking of subjective editing
determ nations for faculty, although, as Sayre conceded, such
activity on Warfield's part was partially at the behest of
faculty. Another problem identified was that Warfield and
Sayre had different recollections of day-to-day conversations
i nvol ving various assignnents and when they would be finished.

For exanple, a dispute devel oped over Warfield passing on a
typing job (the Fel dman paper) to Taylorson for conpletion.
Sayre testified, convincingly, that Warfield had given a
commtnent to finish the paper hinself, and that she had
switched other Warfield assignnents in order to help himin
that regard. Sayre was off the afternoon this incident arose,
and was especially displeased when Tayl orson conpl ai ned the
next day.

Two other incidents during this period appear to have
aggravated Warfield' s feelings toward the departnent. First,

on March 20 Sayre wote a critical nmeno regarding Warfield's
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assignnents, including the Fel dman paper. A copy of this neno
was sent to Professor Hunt, a faculty nmenber whose work was
potentially affected by resolution of the conflict between
Warfield and Sayre. Sayre testified that Hunt had requested to
be kept informed. Hunt was not called as a witness. Warfield,
filing a second grievance, clainmed that Sayre's nenop was
factually inaccurate and constituted a letter of reprinmand. He
al so protested release of this so-called confidential
information to a faculty nmenmber. The next nmonth, w thout
concurring in Warfield s claim M ddl ekauff neverthel ess
directed that the faculty copy of the nmeno be destroyed.

Second, toward the end of March, Warfield was noved to a
different office, one that he had to share with another
clerical enployee. This nove was nade to acconmopdate the
arrival of a distinguished visiting professor, who was given
Warfield s previous room The charging party did not dispute
that other faculty office space was in short supply, and that,
after the visiting professor departed, Warfield' s former office
continued to be used by faculty personnel.

Sayre and Warfield concur that their relationship declined
t hroughout the nonth of March. After the evaluation process,
Sayre's supervision becane cl oser, causing resentnent on
Warfield s part, but necessary, fromSayre"s perspective, to
nmeet his demands for specificity. Warfield, in his own words,

becane nore curt and | ess communi cative, and sonetines remai ned
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silent in the face of Sayre criticisns that he felt called for
no response.?

As the nonth drew to a close, with grievances and protests

still outstandi ng, CSEA sought another conference on Warfield's
behal f. On March 31 Haberkern tel ephoned M ddl ekauff to
arrange a di scussion about alleged harassnment by Sayre, as
outlined in Warfield s nenbs the preceding week, and to
consider Warfield' s objection to Sayre's March 20 meno.
Al t hough M ddl ekauff stated he was hard pressed by the start of
a new school term he agreed to neet w th Haberkern the next
day at 10:00 a.m

Before this neeting took place, however, M ddl ekauff,

passing Warfield's office late in the day on March 31,

qwarfield also testified that Sayre's manner and tone of
voi ce was abusive and hostile throughout the post-eval uation
period. H's office-mate as of the end of March, confirned
this. Another witness offered hearsay testinony that she
t el ephoned Warfield about a job application and overheard, on
the other end, a person chastising Warfield for being on the
phone. Warfield identified the speaker as Sayre during this
conversation. Sayre categorically denied that she was ever
nasty or rude in her dealings with Warfield. Qher than the
phone call incident, no other specific events were described.
It is not inprobable that Sayre may have acted inpatiently or
spoken sharply during the course of her dealings with Warfield,
given the disputes that evolved over time. Still, based on
observations of the witnesses, the hearing officer cannot
conclude that Sayre's conduct was, as described by Warfield's
of fice-mate, "cruel and inhuman,” or, even, unlawfully
intimdating. This finding is related to the context of the
tensions that existed, sonme of which were due, in part, to
Warfield s resistance to comunication and direction after the
eval uati on.
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initiated what both characterized as a one-sided, very brief
conversation. M ddl ekauff was concerned about the |ingering

di sputes and, since he had once been a union representative, he
commented that union involvenment would not conplicate matters.

M ddl ekauff's remarks were inpulsive and were i ntended,

... to offer himas nmuch reassurance and
confort as | could. This whole business, as
| said, is rather unusual in the departnent
and | wanted to say sonething reassuring to
himto et himknow that as far as | was
concerned there was nothing - no bad
feelings were involved and there was nothing
soured in his relations to the departnent.

| thought that m ght be hel pful and
reassuring to him

No specific work was discussed by M ddl ekauff, nor did
Warfield request that M ddlekauff refrain from making any
comments in the absehce of a CSEA representative.

G Confrontations on April 1. 1980.

Haberkern and Warfield arrived several mnutes late for
their appointnment with M ddl ekauff on April 1. The chairman
criticized Haberkern because of this inconvenience. The CSEA
steward shrugged and offered a word of apology. M ddlekauff,
bel i eving that Haberkern was not treating his remarks
seriously, repeated his criticism Haberkern then turned to
Warfield to suggest a caucus in light of the continuing
tension. As Warfield and Haberkern retreated from
M ddl ekauff's office, Mddlekauff started to follow them
apparently uncertain as to their plans. As they approached the

doorway all parties essentially concur that Haberkern suddenly
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stated, in a loud voice, "Listen, buster, are you cancelling
the neeting." M ddl ekauff, taken aback at the outburst, said
that he was. Several enployees overheard Haberkern's | ast
remarks and work was interrupted.

Warfield and Haberkern left the history departnment for
about 45 mnutes. Warfield nmade no formal request for release
time to consult with his CSEA representative and was therefore
absent w thout perm ssion. Wen they returned, a note was
wai ting fromM ddl ekauff for Warfield to contact him I nst ead,
Haberkern called from Warfield' s office to remnd the chairmn
that Warfield had a union representative. M ddlekauff asked
Haberkern to | eave and canme down the hallway to neet them In
the hallway, M ddl ekauff again instructed Haberkern to | eave,
threatening to bring in the police if Haberkern refused.

Haber kern, now on his way out, said, "Bob, don't make nore of
an ass of yourself than you already have" and departed. The
police were not summoned. Several enployees overheard or
observed the hallway encounter and work was interrupted.

M ddl ekauff testified that he had called a University vice
chancel lor after the initial office confrontation and was told
that he could request Haberkern to leave in light of the
abusive interaction that had taken place. There is, however, a
- testinonial conflict over whether Haberkern was instructed to
| eave nerely the history departnent office area, or whether

M ddl ekauff told himto |leave the larger building, Dwinelle
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Hal |, in which the history departnent was |ocated along wth
many ot her departnental offices and classroons. Regardl ess,
Haberkern testified that he never construed M ddl ekauff's
prohi bition as actually preventing him from havi ng access.

| ndeed, Haberkern stated that he was in Dmnelle Hall on many
occasions thereafter, and went back to the history departnent
in order to review personnel records prior to Warfield's

gri evance hearing the follow ng October.

In the wake of these confrontations, Haberkern wote a
letter to Philip Encinio, head of the labor relations division
within the Berkel ey canpus personnel office, requesting that
the University disclaimM ddl ekauff's conduct on April 1 and
that it reaffirm the enpl oyee organi zation's representationa
rights under the HEERA. Neither Encinio nor any other
personnel officer ever responded to Haberkern. Encinio did
testify, with uncertainty, that he assunmed an investigation of
the conplaint was nmade after he spoke with a subordinate,
Dennis Marino. Marino was not called as a witness, but the
parties stipulated that if he had been called he would have
testified that he spoke to Joseph Toby, another personnel
of fice analyst, about the matter. Toby testified that either
Encinio or Marino showed Toby a letter, but he could recall no
request for an investigation. Toby stated that he did,

however, report M ddl ekauff's tel ephone coments to Encinio.
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H. Events in April 1980.

After the aborted April 1 meeting between Haberkern,
Warfield and M ddl ekauff, a major revision was also inplenmented
in the Warfield-Sayre relationship. That sane afternoon
M ddl ekauff nmet with Warfield to let himknow that thereafter
all work for Warfield was to be channelled through Sayre
instead of being brought to Warfield directly by faculty and
research staff. Donmengeaux and Sayre were also present at this
nmeeting. No union representative attended, nor was one
requested by Warfield. This new procedure was intended,
according to Sayre and M ddl ekauff, as a constructive response
to previous assertions by both Warfield and Haberkern that
Warfield was being criticized for inproperly setting work
priorities when this task was not his to perform but that of
his supervisors. Under the revised system Warfield was
generally not given new work until the previous project was
conpleted,.thereby hopeful Iy avoi ding probl ens since other work
that was backed up was given to different enployees. The
change was nade even though Sayre believed that typists in the

department could be expected to organize their own work flow?

About the sane tine, Toby, the personnel staff service

anal yst who was liaison to the history departnent, advised

°Sayre's recollection was that the new channelling
procedures were adopted after Haberkern's first neeting with
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Donengeaux and Sayre that their recent concerns over Warfield's
productivity could be better assessed if a typing standard was
established. No precise standard existed when Warfield was
hired, nor had one been fixed in the interim Sayre talked to
Tayl orson, and to other clerical acquaintances, in an effort to
arrive at a figure, but could find no scientific nmeasure in her
search—enly an estinmated six-page-per-hour level referred in
an April 18 nmeno she soon sent to Warfield, discussed bel ow.

After speaking with Toby, Sayre took two additional steps.
First, early in April, Sayre began keeping her own log of the
work assigned to Warfield. Second, by md-April, Sayre asked
other secretaries in the departnent—Shannon and Kl ei n—+o0 keep
|l ogs of the work they undertook. These records ultimately
fornmed the final basis for the history departnment's decision to
issue a disciplinary warning in May and, thereafter, to

termnate Warfield.

On April 8, Toby, who was becomng increasingly drawn into
the conflict through his advice to the departnent, telephoned
Warfield regarding the University's response to Warfield's

second grievance over Sayre's critical nenmo of March 20, a copy

M ddl ekauff on March 20. Qher testinony by Warfield and

M ddl ekauf f, describing the afternoon neeting as occurring on
April 1, seens nore accurate. The discrepancy, however, is
insignificant in the final analysis since all concur as to the
substance of the changes nmade and that the new procedures
followed the earlier disputes in March.
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of which had been sent to a faculty nenber. Toby's purpose was
to informWarfield that a cover letter was mstakenly left out
of the mailing and would be forthcomng. During the sane
conversation, Toby added that Warfield was free to cone and
speak with Toby, with or wi thout union representation, if
Warfield thought it mght be helpful. Wrfield s testinony was
consistent on this point. Toby testified that based on his
several years of experience, first as a union steward and then
as a personnel representative, he sensed that things were going
“downhil " in the history departnment and thought he m ght be
able to provide a hel pful influence. Warfield was not
responsive during the conversation, although he did state his
preference to have Toby speak to his union representative.
Nei ther Warfield nor CSEA accepted Toby's invitation to talk.
Later in the nonth Warfield and Sayre had another run-in.
On April 17 Sayre tried to discuss Warfield' s progress on a
faculty project (the Malia paper), but, as Warfield testified,
he instead told Sayre to put her conplaint in witing or to
speak with his union representative. The next day Sayre sent
Warfield a meno about the Malia paper asserting that his
productivity was inadequate and that a six-page-per-hour
standard was expected. Sayre requested that Warfield respond
to her communication. Wrfield never answered. He clained at

the hearing that he didn't see this
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meno until he was cleaning out his desk in July after his
term nation.

Sayre testified that her conversation with Warfield on
April 17 was the only time he specifically proposed referring a
matter to his union representative. On other occasions, Sayre
said Warfield sinply remained silent when she tried fo rai se
wor k assi gnnent subjects. Donengeaux, who al so had work
assi gnnent conversations with Warfield during the spring,
testified that on two occasions he declined to speak with her
and suggested the matter be taken up with his union
representative. |In each instance, based on advice given to
Donengeaux by Toby, the discussion with Warfield ceased. The
Uni versity never relied on Warfield' s refusals to discuss
work-related nmatters as a basis for later discipline.

The parties stipulated that during April Warfield s nedical
condition deteriorated further. On April 21, Warfield' s
physician directed that Warfield take two weeks' sick |eave.

. Warning Letter and Di sm ssal .

Sayre testified that once the new work channelling
procedures were inplenmented she began to gain a clearer sense
of Warfield's productivity. Sayre believed that Warfield had

"l aboratory conditions” but was still insufficiently

%1t can be presuned, however, that Warfield was inforned
of the existence of the nmenp because it was subsequently
nmentioned in Sayre's warning letter to Warfield the next nonth,,
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productive. This was verified, fromher standpoint, by the

| ogs she asked other typists to conpile in April and May.

Sayre admtted that Shannon and Klein did not do exactly the
same kind of clerical and secretarial work as Warfield, but

mai ntai ned that once differences were discounted their |ogs
provided a suitable degree of conparability for the exercise of
di sci plinary judgnent.

To sone extent, this conclusion was supported by the
testinmony of Kl ein and Shannon about the work they did and
their experience in typing short correspondence and nenobs, as
wel | as |onger manuscripts. Shannon's testinmony was
particularly vivid and credible, as she recounted a test she
adm ni stered to herself in Latin, in which she clainmed to have
easily satisfied a six-page-per-hour standard. Although
cross-examnation did establish variation in respective
secretarial assignnments, and also differences in possible
typing difficulty based on the use of dictation tapes (largely
utilized by Warfield), substantial variations in output, shown
in the typing | ogs, can be given some weight as evidence of
problems with Warfield' s work.

After nearly a nonth of |og maintenance, which showed
Warfield producing about 1.5 pages per hour according to Sayre,
she issued a warning letter on May 22, 1980. The letter was
expressly prem sed on Sayre's own records of Warfield s work as

well as the |ogs kept by other enployees. The six-page-per-hour
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standard described in Sayre's April 18 nmenop was set forth as a
benchmark. Warfield was given until June 10 to inprove or
termnation would follow

Warfield imedi ately sought review of the warning letter.
M ddl ekauff denied the request on June 9, affirmng Sayre's
deci sion based on the logs, and specifically rejecting the
allegation that the warning was in reprisal for Warfield's
other grievance and unfair practice filings.

On June 12 Sayre issued a notice of intention to dismss
Warfield. The dismssal was tied directly to continuing |ow
| evel s of productivity. Sayre stated that dism ssal was
justified on the basis of |ogs kept from May 22 because
Warfield had shown only slight inprovenent, to 1.9 pages per
hour, since the issuance of the warning letter.

Haberkern responded in witing on Warfield' s behal f on
June 17, charging that the dism ssal was based on a standard
that was "probably inpossible”" to determ ne. Haberkern also
clainmed that Sayre's log of Warfield' s work was itself "largely
illegible" and was not a true reflection of the degree of
difficulty or the anmount of work undertaken by Warfiel d.

Haber kern charged, correctly, that the departnent failed to
produce upon demand any of the other docunents relied upon as
support for the dism ssal decision. Again, CSEA accused the
departnent of asserting |ow productivity as a pretext for

di sm ssing Warfield.
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Haberkern's protests were to no avail. Warfield was
notified on June 19 that he was termnated from the history
departnent effective July 3. Mddl ekauff, as the ultimte
adm ni strative personnel authority in the departnent, approved
the dism ssal determnation. On June 30, a formal grievance
was filed challenging the dism ssal as specious, pretextual and
retaliatory. The grievant's statenent included a claimthat
damage suffered by Warfield mght include "denial of other job
opportunities wthin the University .. ." On July 14,

M ddl ekauff formally denied the grievance, summarizing his view
of the reasonabl eness of the departnent's determ nation:
In an effort to help you inprove your

performance, Ms. Sayre assuned
responsibility for assignnents from faculty
menbers, set all typing deadlines, and
arranged all typing priorities. In

addi tion, she nade repeated efforts (both in
conversation and by nmeno) to determne the
source of any difficulties that m ght have
adversely affected your productivity.

M ddl ekauf f concl uded:

The facts of your case are quite clear: (1)
your typing productivity was well bel ow any
reasonabl e standard; (2) established
procedures have been followed in dismssing
you.

At the formal hearing Mddl ekauff testified that the |ogs
were the nost inportant piece of evidence of unsatisfactory
performance, although he was also aware of the prior faculty
and staff conplaints. Donmengeaux's testinony was consi stent

with that of the chairman, describing the logs as the |ast
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contributing factor, along with prior conplaints and
eval uations, leading up to the final termnation decision.

In summing up Warfield s dism ssal fromthe history
departnent, it is appropriate to assess Sayre's testinonia
denial of CSEA's clains that her notivation was unlawful.

First, there was no evidence of any statenent or expression
on her part that was anti-union. All the evidence agai nst
Sayre was circunstantial, related to the timng as well as the
di sputed characterizations and expl anati ons she gave to
events. ™

Second, on certain factual matters the di sputes between
Sayre and Warfield were not very convincing evidence of
unl awful conduct, partly because these disputes often did not
i nvol ve contested facts to be resolved in Warfield' s favor and

showi ng aninus by Sayre. Rather, these disputes raised

MCSEA did offer evidence inplying that Warfield' s
office-mate al so had suffered anti-union retaliation in the
history departnent, and that faculty comrents derived from the
departnental grapevine showed aninus toward Warfield. The
situation with the office-nmate was renote in tinme and cause, as
wel |l as vague and anbi guous as to the allegation of anti-union
notive. The evidence regarding faculty conmments was nore
preci se, although largely inadm ssible hearsay because of the
unofficial nature of the remarks. One comment, however,
suggesting that Warfield should not try to "muscle" the
departnent, was nmade by a titular vice-chairman of the
departnment. But that individual had no involvenent in staff
personnel affairs, was speaking as an acquai ntance, and was
giving a personal opinion unrelated to any specific managenent
source of information. In any event, the limted evidence
described here was of little probative value in assessing
Sayre's notivation, mnmuch less that of departnent officials
M ddl ekauff and Donengeaux.
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i nferences about comunication breakdowns and deadli ne

m sunder st andi ngs, w thout clear fault assigned to Sayre.
Additionally, Warfield s own adm ssions about, or failure to
adequately explain, selected performance issues (for exanple,
the McDougal |l and Berry papers, punctuality) tended to offset
the weight that m ght otherwi se be ascribed to sone of his
conplaints of unfair treatnent. The adverse testinony of
Warfield' s fellowworkers also offset Warfield clains, adding
wei ght to Sayre's account.

Third, on sone factual issues where the dispute was sharp,
and material, Sayre rermained justifiably steadfast in her
testinony, even if she otherw se conceded that Warfield's
recollection and his nenos reflected an accurate grasp of
details. For exanple, Sayre insisted that she spoke with
Warfield several times during summer and fall 1979, but that
Warfield either forgot or denied these discussions when the
February 1980 evaluation was analyzed. Warfield, on direct
exam nation, also denied that the informal talks had previously
occurred. Yet, on cross-examnation, Warfield admtted that
sone di scussions had taken pl ace, explaining the inconsistency
by stating that the talks were not really critical in nature.

Anot her exanple: Warfield testified that he was unjustly
accused by Sayre of failing to neet his commtnents on the
Fel dman and Hunt papers in March. Sayre insisted that Warfield

had made deadline commtnents. Warfield s explanations, from
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his testinony as well as his nenos, show that the commtnents
were made after initial coordination with Sayre. It can be
concluded that Warfield' s failure to neet these future
deadlines was due in part to Warfield s apparent inability to
assert control —er make a tinely appeal to Sayre for
relief—ever increasingly |onger assignnents. It was shortly
after these production problens in March that the new

channel ling process was introduced-—w t hout any objection by
Warfield or CSEA, and, indeed, with their inplied consent if
prior criticisms of the February evaluation are taken into
account .

Fourth, nore generally, Sayre's deneanor was an especially
per suasi ve aspect of her historical account. Sayre's testinony
reflected the shock, dismay and anguish she felt as her socia
and working relationship with Warfield deteriorated. Her
testimony was also enotionally consistent with her claimthat
she attenpted to act as a conscientious, fair supervisor, who
gave Warfield the benefit of doubt and opportunities to
I nprove—ot as a supervisor with a retaliatory ax intending to
renove a troubl esone enpl oyee. When CSEA chal |l enged Sayre's
intentions, on cross-exam nation, Sayre was singularly
bel i evabl e in describing her personal distaste for the
di sappoi nting course of events that led to Warfield' s ouster.
Al'so credited is the sanme painful ring of truth evident in

Sayre's denial of anti-union aninus.
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Last, Sayre's testinmony and related inferences, as
corroborated by M ddl ekauff, Donengeaux and staff enpl oyees,
assune greater weight and credibility because CSEA failed to
recall Warfield as a rebuttal w tness.

J. Arbitration and Rei nstatenent.

In October 1980 Warfield s internal University grievance
was heard by an arbitrator. The arbitrator considered the
gri evances involving Varfield s warning letter and eventua
di sm ssal, but excluded evidence on the question of anti-union
discrimnation. This exclusion was prem sed on the fact that
the issue was pending in another admnistrative forum that is,

- the PERB.

The arbitrator concluded that the logs utilized by the
departnent for arriving at production standards were
i nadequate. He found that the six-page-per-hour neasure was
insufficiently reliable, was not validated in terns of the job
requi rements, and had not been clearly communicated to
enpl oyees. Al though the logs did not support dismssal in the
arbitrator's view, he still concluded that a seven-week
suspensi on w thout pay was appropriate given the factual record
of performance inadequacies that were in evidence. Warfield
was ordered "immediately restored to his forner

cl assification."?*?

2The arbitrator also had before him the grievance filed
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The arbitrator's decision, issued at the end of
Novenber 1980, and officially adopted by the University in
m d- Decenber, was not inplenented imediately. Initial
conversation between Haberkern and Toby, the University's agent
in the matter, took place shortly after the New Year.

Haber kern, aware of Warfield's holiday plans, nmade no request
for inplenmentation prior to January.

Toby, meanwhil e, had been in contact with officials in the
history departnment. At first, Toby inforned M ddl ekauff that
Warfield would probably be placed in a different departnent,
thus avoiding a potentially conplicated personnel situation if
Warfield returned to history. This news was wel coned by
M ddl ekauf f and pl eased Sayre. Later, however, after Toby
di scussed the reinstatement issue with Marino, another
personnel departnent analyst, the University decided to avoid
possible difficulties elsewhere by keeping Warfield in
hi story—a decision not strictly conpelled, but also not
precluded, by the terns of the arbitrator's decision restoring
Warfield to his "classification." Actual reinstatenent efforts

were under way by the first week of January 1981, as Toby

over Sayre's March 20 meno, a copy of which had been sent to a
faculty menber. The arbitrator concluded that the neno coul d
stand as a letter of reprinmand regardi ng perfornmance problens,
but that the matter had been "resolved" to the extent a claim
was raised as to inproper dissemnation. This latter

concl usion was presumably based on M ddl ekauff's April decision
asking the faculty recipient to destroy her copy.
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searched for another available position for the wonman who had
replaced Warfield the previous sunmer.

Two departnental plans followed the decision that Warfield
woul d be reinstated in history. First, Mddlekauff concl uded
t hat Domengeaux, rather than Sayre, would becone Warfield's
supervi sor upon Warfield' s return. This was intended to ease
what had becone a strained relationship in the past. Second,
the departnent determned that Warfield would work part-tine
five days a week, rather than the three-day work week agreed
upon when he was hired. Warfield s replacenent had worked a
five-day schedule and the departnment concluded it was nore in
keeping with the daily flow of faculty hours and materials
pr oduced. Departnent witnesses testified that the five-day
part-time schedul e woul d have been inplenented the previous
spring, except for Toby's advice that, at the time, a return to
the pre-Warfield schedule m ght have had an aggravating i npact
on resolving his performance problens and could have been
msinterpreted as a reprisal. There is no indication in the
record that any other post-reinstatenent change in Warfield's
actual duties was antici pated.

During the first week of January 1981, Toby i nforned
Haberkern of the pending reinstatenent in history and of the
search for a new position for Warfield s replacenent.
Haberkern was surprised by this information, based on his

expectation that Warfield would probably be placed el sewhere.
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At the hearing, Haberkern asserted that established University
practice would have resulted in Warfield' s reinstatenent in a
departnent other than history. No evidence of application of
this alleged practice was introduced. Regardless, Haberkern
did not object to the reinstatenment announcenent. The failure
to object to reinstatement to the history departnent was
consistent with testinony that Warfield viewed going back to
that departnent as a formof vindication. During this
conversation (or, in a second call a day or two |later)
Haberkern also urged at |east partial paynment of the back pay
awarded by the arbitrator. Toby apparently had no problemwth
this request, although a question he had regardi ng unenpl oynent
i nsurance conputations related to back pay could not be
answered at that tine.

By Friday, January 9, Toby had found a new (tenporary) job
for Warfield s replacenent. Toby imrediately took steps to
reinstate Warfield as of the follow ng Monday, January 12, in
order to mnimze disruption of the history department's worKk.
To this end, Toby tried calling Haberkern, wthout success, and
sent special delivery notification (via Donengeaux) both to
CSEA and to Warfield. The next day, January 10, Toby called
Warfield to see if the notice had been received and to confirm
that he would be at work on Monday under the new five-day
schedul e. Toby also wanted an answer to the unenpl oynent

i nsurance question initially raised with Haberkern. Toby
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described Warfield as al nost conpletely silent and
uncooperative during the conversation, with long pauses after
Toby's statenents, and ternmed the situation "bizarre." Toby
testified that he found Warfield s extended sil ences
frustrating in light of the immnent reinstatenent and what
Toby saw as a favor on his part to speed up the back pay. At
one point, when Warfield told Toby to talk to Warfield' s union
representative, Toby ended the conversation by telling the
recalcitrant Warfield to stop "behaving |ike an ass.”

Warfield did not report to work on January 12. Instead, on
January 13, Haberkern wote (and tel ephoned) to Toby protesting
the abrupt nature of the reinstatenent directive, and the
departnent's decision to change Warfield' s hours. A neeting
was requested and was held on January 20. Present were
Haber kern, Warfield, Toby and M ddl ekauff.

At the neeting the chairman explained that the hours needed
to be changed to inprove the work flow for faculty typfng.

CSEA appeared to accept nmanagenent's prerogative to alter the
schedul e under normal circunstances. Nevertheless, tension
persisted in regard to the short notice Warfield had received.
Haberkern (and Warfield) clainmed that Toby's conduct on
January 20 conpounded the problem when Warfield was threatened
with immediate discharge if he did not report to work that

af t er noon.

Toby and M ddl ekauff dispute that such a threat was made,
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and claim that under University procedures Warfield would have
been given the standard five-day grace period from the date of
the nmeeting in which to report for work. This five-day period
had al ready been extended the previous week, after CSEA had
requested a neeting.

Regardl ess of whether this threat was actually made,
Warfield, through Haberkern, responded by letter the follow ng
day, submtting his resignation and stating that it was forced
as a result of continuing harassnment. This harassnent, said
Haber kern, was evidenced by the change in hours, the abrupt
recall, and the ongoing hostility that Warfield perceived.
Haber kern specifically noted that Warfield was fearful of
aggravating his medical condition by renewed stress on the
job. Neither in the correspondence described above, nor at the
meeting, is there persuasive evidence that Warfield or
Haber kern requested reinstatenent to the same classification in
anot her departnent. Al though Haberkern testified that such a
demand was made, both M ddl ekauff and Toby denied the claim
Moreover, in his letters of January 13 and January 21, setting
forth various objections to the University's reinstatenent
process, Haberkern raised no demand for reinstatenent other
than in the history departnent.

Warfield' s back pay pursuant to the arbitrator's decision
was forthcom ng in February, and included conpensation up to

the tine he was directed to return to work as of January 12.
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The University contended in its testinony that the one-nonth
del ay was not inconsistent with University practice, and that
Toby acted pronptly to pursue Haberkern's request for pronpt
partial paynment —subject to the need to secure information from
CSEA (or Warfield) for final conputation. CSEA offered no
rebuttal evidence on this issue.

K. The Social Wlfare Job Ofer and Wt hdrawal .

In spring 1980, Warfield was plainly aware of the di nm ng
prospects for a satisfactory work relationship in the history
department. As early as March he started gathering letters of
recommendation fromfaculty for whom he had worked. His
collection increased by several in May and June. Arned wth
these letters, and with a notivation to inprove his job
situation, Warfield began nmaking inquiries. Toward the end of
May he had arranged an interview with Professor Steven Segal in
the school of social welfare. Segal was |ooking for a research
group secretary, to work 80 percent tinme, who would serve Segal
in conjunction with a variety of projects. Warfield pursued
the job because he thought the work would be nore chall engi ng,
because it would pay nore than his position in history, and

because he would |earn new word processing skills.

By all accounts, an interview on June 2 went well. Segal
was inpressed by Warfield' s typing and transcription skills,
and by his recommendations. No questions were posed by Segal

about any trouble in the history department, nor did Warfield
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vol unteer such information. Shortly thereafter, Warfield was
formally advised of a job offer and plans were nmade for himto
start work July 7, the first Monday after the July 4 break.
Once the job offer was extended, an enployee in the canpus
personnel office processing the initial paperwork and aware of
Warfield s pending grievances, told Toby about Warfield' s
upcom ng change. Toby testified that he then called Segal,
pursuant to University regulation, to let Segal know of
Warfield s pending dismssal fromhistory. Toby's action was
consistent wth the personnel rules in evidence. (University
of California, Staff Personnel Manual (1980), sec. 740.14.)
Toby informed Segal of social welfare's option to hire Warfield
after a one-day break-in-service so that a new probationary
period would be created in case things didn't work out. Toby
also told Segal, however, about Warfield s positive work
qualities, indicating that Warfield had probably becone bored
with his work in history. According to Toby, Segal said the
break-in-service advice would be followed. Toby denied telling
Segal about any union involvenment on Warfield' s behalf. This

was confirmed by Segal.®

BAbout this tine, Toby also called Warfield and left a
nmessage on a tape nmachine for Warfield to contact Toby.
Haberkern followed up the call, to arrange the clearance for
the new position, and testified that he discussed the
possibility of an overall settlenment of outstanding grievances
if the social welfare position worked out. Toby had no
recoll ection of this suggestion. The charging party has
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Toby's phone call pronpted Segal to contact Sayre.
Sayre told Segal that the problemw th Warfield was largely a
personality conflict, enphasizing that Warfield had outstandi ng
editing and | anguage skills beyond the needs of the history
departnment. Sayre also said that the volune of work that had
been required, under faculty pressures of a |large departnent,
did not allow for full use of Warfield s thoroughness and
precision. There is no evidence that Segal was given a
detail ed description of the alleged problens with Warfield's
work. Sayre also denied that she referred to any union
activity on Warfield' s behalf. This was confirnmed by Segal.
In fact, Sayre was delighted with the prospect of the conflict
comng to a close and did her best to ease Segal's
reservations. The gist of Sayre's testinony was corroborated
by Tayl orson, who overheard, froman adjoining room Sayre's
end of the conversation. Taylorson, know ng of the
departmental disputes, was surprised by the overall favorable

quality of Sayre's coments.'®

inplied that Toby's involvenent in the social welfare

appoi ntment was intended to create a "bargaining chip" to’
resolve the pending grievances. No other evidence was offered
on this point, and, on rebuttal, CSEA nmade no attenpt to

i npeach Toby's explanation based on University personnel rules.

“This actually may have been, according to Sayre, her
second conversation with Segal. |In each, Sayre clainms she gave
Warfield a generally favorable reconmendation.

>Tayl orson also testified that Sayre gave substantially
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Still, Segal was distressed by the news of Warfield's
pending termnation from history. Toward the end of June, | ust
before the effective date of dism ssal fromhistory, Segal
contacted Warfield to arrange another interview  Segal
informed Warfield that he was reconsidering the job offer and
wanted to hear Warfield s explanation of events that had
occurred in history. July 7, the date Warfield was supposed to
have started work, was fixed for the interview because Sega
was going out of town for several days. During the phone
conversation, Warfield asked Segal if a union representative
could attend. Segal gave his approval, although he also stated
that he found the request a "surprise" and indicated his

preference to speak with Warfield al one.

Accounts vary sonewhat about what traqspired when the
July 7 neeting took place. According to Eugene Darling, a CSEA
steward acting in place of the unavail abl e Haberkern, Segal
announced at the start of the nmeeting that the job was being
wi t hdrawn, while also giving the inpression that an acceptable
explanation fromWarfield m ght change Segal's m nd. Sega
claimed that Warfield had m srepresented the situation at their
first meeting by not disclosing his trouble in the history

departnent. When Darling protested, on Warfield' s behalf, that

the sane favorable recommendation in a previous phone cal
inquiring about a Warfield application in a different
depart nent.
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a union-related dispute existed, Segal, according to the
charging party, repeatedly indicated that he didn't want to get
into the mddle of Warfield's dispute, nor did he want to
choose sides. Darling told Segal that the best way for Segal
to refrain frominvol venrent was to let Warfield have the job
and to allow the grievances to run their course. To do

ot herwi se, by withdrawing the job offer, according to Darling,
was to effectively choose sides against Warfield.

Al though Darling testified that he and Warfield answered
guesti ons posed about the history departnent, few matters were
actually raised because Segal stated he wasn't interested in
details. Indeed, toward the end of the neeting, Darling and
Warfield recalled that Segal, repeating sentinents stated
earlier, expressed regret about the loss of the job and
suggested that if he and Warfield had been able to talk al one,
wi thout the formality of a union representative, the situation
m ght have worked out differently.

Segal 's description of the July 7 neeting differs as to
several particulars. Segal first testified on direct
examnation that his |earning about Warfield s problens in
hi story had been upsetting because of Warfield' s alleged
productivity and deadline probl ens, because Segal works with a
substantial anount of confidential research material, and
because Warfield's failure to tell Segal about his potenti al

di scipline caused Segal to question Warfield's
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trustworthiness. Segal also testified that the job was

W thdrawn not at the outset of the neeting, when Darling showed
up with Warfield, but only after Warfield gave unsatisfactory
responses to Segal's inquiries about details of Warfield' s
situation in history. According to Segal, Darling (and
Warfield) instead focused on Warfield' s union affiliation as
the main issue and did not concede the existence of

wor k-rel ated problens. The doubt created for Segal, first by
Warfield s initial failure to disclose his problem and, |ater,
by Warfield' s allegedly m sleading answers, caused Segal to
conclude that Warfield |acked sufficient integrity and was
therefore not fit for the social welfare job.

However, wunder cross-exam nation and exam nation by the
hearing officer, Segal explained that he never actually
determned that Warfield was untruthful or in the wong in the
history departnent. Rather, Segal nerely felt that Warfield's
view was too "sinplistic" and thus created doubt. For this
reason, Segal surmsed that Warfield was too great a risk to be
hi red.

Several other aspects of the situation were revealed in
Segal's testinony and are worth noting. Segal admtted he had
not probed Warfield' s relationship with the history departnent
at the initial hiring interview Segal also failed to offer
any explanation of why, assumng confidentiality was inportant
on the job, Segal had not raised the matter at the first

interview or sought full disclosure of Warfield s work record.
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Segal conceded that he would have preferred a one-on-one
neeting wwth Warfield to work things out, and admtted that
Warfield s initial request for a union representative set off
"blinking lights.” Segal confirned that he didn't want to be
"plunked down" in a process "where a |lot of things were going
on."

Segal claimed that his displeasure at the encounter was
conpounded by Darling' s discourteous and rude manner, of which
specific descriptions were |lacking, and by Darling s insistence
that Warfield had anti-union retaliation problens, not
performance problens. Wthout this union presence, Segal
implied that Warfield had a better chance to keep the job.

Yet, when examned by the hearing officer, Segal also admtted
that Darling (or Warfield) did give answers to direct questions
posed about events in the history departnent.

Segal further conceded that he did not check with Sayre
again, after the July 7 neeting, about Warfield s union
di scrimnation clainms, nor did Segal check with any of the
faculty menbers who had witten on Warfield' s behalf. This was
so, even though Sayre's remarks had been quite |audatory, and
Toby had nmade favorable comments. Segal had al so been given a
personal letter of reference from Professor Sanuel Haber
praising Warfield. Al of these recommendations contradicted
negative inferences drawmn by Segal. Mreover, Segal testified

that although it would have been better if both Sayre and Toby
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had informed Segal about Warfield' s clains of anti-union
retaliation—by then heavily docunented—their failure to tell
hi m about that issue did not cause Segal to question their
integrity in the same way he had questioned Warfield s for
failing to disclose the pending di sm ssal.

Al so, although Segal could faintly recall Toby's
break-in-service suggestion, he gave no explanation for
disregarding the idea. Since Toby's testinony is credited, it
therefore appears that Segal's actual decision to wthdraw
Warfield s appointnent was made, at |east tentatively, about
the time of the July 7 interview, after union involvenent was
known to Segal, and was confirnmed in the course of the neeting.

QG her testinmony by Toby relates to this neeting and
corroborates, in part, Warfield s claimof anti-union prejudice
by Segal. Toby recalled that in the course of investigating
this incident in July, Segal told Toby that Warfield would have
been hired but for the belligerent attitude of the union
representative who was present. Segal, at the hearing,
provided no details to suppoft this assertion. Darling denied
that he was discourteous, rude, or otherw se belligerent at the
July 7 neeting.

It may be inferred fromall the testinony that Darling put
Segal on the spot, so to speak, by firmdi sapproval of Segal's
wi thdrawal of the job offer. But even if this caused Segal

sonme disconfort, such behavior by a union representative in a
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private exchange is not necessarily abusive, nuch less a
credible reason to wthdraw a job offer. Further, if Darling
had been offensive, it is reasonable to assune that the neeting
woul d not have lasted the 15 to 30 minutes it did, but would
have broken down much sooner.

Finally, Darling's testinmony at the hearing, including
rebuttal, was concise, matter-of-fact, |owkeyed, internally
consi stent, and believable. Darling' s manner was hardly
indicative of an individual who would carry aggressiveness to
excess. Warfield, who was a highly interested
partici pant-observer at the July 7 neeting, was also
straight-forward, and was consistent on material facts with the
account given by Darling.

Segal, on the other hand, was denonstrably nervous during
his testinony, as well as evasive, inconsistent, vague and
hesi tant about disclosing details and information. At tines,
Segal 's appearance of attenpting to withhold relevant testinony
was acconpani ed by noticeabl e enbarrassnment when he realized the
i nconsi stencies of his own testinony. Segal's telling deneanor
was nost obvious when testinony was elicited about his attitude
toward the presence of a union representative, about the
details of the history dispute that were offered upon his
request, about the nature of Warfield' s alleged
m srepresentations, and about his failure to either accept the

Sayre and Toby recommendations or to conclude that Sayre or
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Toby m ght have m srepresented matters when neither disclosed
Warfield s union discrimnation clainms. Segal's deneanor
therefore, strongly supports the conclusion that he was trying
to hide or cover up a discrimnatory purpose.

For the reasons summarized above, the testinony of Darling
and Warfield is credited in regard to the events leading up to
and occurring on July 7.

Warfield' s grievance against social welfare for w thdraw ng
the appointnment was filed in early July. This grievance
contended that Segal's comment to Warfield about not wanting to
be involved in Warfield s formal dispute constituted a reprisal
against Warfield for having used CSEA in connection with his
hi story departnent grievances. Warfield' s grievance al so
all eged that Segal's remarks indicating his preference to have
spoken with Warfield alone, attenpted to coerce Warfield into
wai ving his right to representation. The renedy sought by
Warfield in this grievance was placenent in the secretary "II"
position, originally offered by Segal, plus retroactive pay to
July 7, 1980.

The grievance was denied shortly after it was filed. The
response was prepared by Harry Specht, the dean of the school.
Specht was not called to testify, however. 1In Specht's
responsi ve comments, based on his investigation, he stated that
Warfield was re-interviewed because Segal believed that

Warfield had been less than candid initially and that trust and
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confidence were inportant attributes on the job. According to
Specht, Segal requested the neeting to find out why Warfield
had not accurately described his enploynent situation
previously and also to discuss further the details of the
secretarial assignment. Specht denied that Segal's intent was
sinply to withdraw the enploynent offer, explaining that if so,

. he woul d have used the tel ephone and
not bothered to have a neeting.

Regarding the claimof interference with representation rights,
Specht denied that this occurred since, if that were Segal's
i ntent,

.o he woul d not have agreed to neet with

you and your representative. (Enphasi s

added.)

However, as noted above, Segal testified that he was
surprised by Warfield's request for union assistance, the first
he knew of union involvenent, and gave his inmedi ate consent.
G her remarks raising an anti-union inference were nmade on
July 7, after several days had el apsed, with an opportunity for
Segal to think further about the situation.

Specht' s expl anation concl uded:

Dr. Segal never alluded to withdrawi ng the
job offer due to your dismssal or grievance
filing. To the contrary, it was Dr. Segal's
intent to have a candid discussion with you

pertaining to your enploynent as his
secretary.

But, as Segal conceded, contrary to Specht, Darling (or

Warfield) did answer questions posed by Segal, were willing to
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provide details, and resisted Segal's prem se for w thdraw ng
the job; nanely, that Segal didn't want to be put in the mddle
of a dismssal dispute involving others.®

Eventual ly, Warfield' s grievance over the social welfare
issue awaited further disposition, along with Warfield' s other
gri evances against the history department. Haberkern attenpted
prior to the Qctober grievance hearing to have the socia
welfare issue joined wth the others. The University
objected. At the hearing, Haberkern also requested joinder.
The arbitrator, however, did not overrule the University's
deci si on, which had been made pursuant to University procedures
governi ng subm ssion of issues. Still, during the proceeding,
Sayre was cross-exam ned, apparently for the purpose of
determ ning her notivation, about her telephone conversation
with Segal preceding the withdrawal of Warfield s appointnent.
Al so, at the arbitration, Haberkern clainmed the social welfare
issue was part of the series of issues pending in the PERB

adm ni strative proceeding.

A few nonths after the arbitrator's decision in
Novenber 1980 the social welfare grievance was set for hearing

in March 1981. However, Warfield waived his right to this

A second grievance was also filed by Warfield in July
agai nst the history departnent, alleging that Sayre had given
i nproper, unfavorable information to Segal, thereby affecting
Vﬁ{field's job opportunity. This grievance was al so denied In
July.
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hearing, informng the University in February that he would
pursue the issue through an unfair practice proceeding, along
with the other charges on file. By that tinme, following the
reinstatenment failure, the earlier charges had been reactivated,,

L. bservations Concerning the History Departnent and Peter

Warfield as an Enpl oyee.

The vastness of the University of California' s Berkel ey
canmpus belies the small size and close-knit character of the
hi story departnent staff operation. By the conclusion of this
hearing, nearly half the non-professional enployees in the
history departnment had testified; that is, five out of nine or
ten permanent workers, and one part-tine enployee. Most of the
enpl oyees summoned had worked in the departnment for two to
three years, or longer. Their intelligence was evident in
their manner, speech, and vocabulary. At |east one enpl oyee,
Shannon, also had such a denonstrably high level of skill at
her job that she was capable of typing in foreign |anguages,

including Latin, as previously noted.

Warfield s background and intellectual capacity were
consistent wth the capacity of others in the departnent.“ He
too had nulti-lingual skills and a highly devel oped

vocabul ary. ' Hi s thoroughness and precision were constant

Yne professor was inpressed when Warfield spotted the
m sspel ling of "daguerreotype" in a draft.
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thenes in the several witten recommendations that were
confirmed when the subscribing professors testified. Sone of
the faculty supporters al so observed that Warfield was a

pl easant conversationalist who blended in well with the
academ c cli mate.

It was al so apparent, however, that a certain teamspirit
was nurtured in the departnent, wth enpl oyees identifying
their own interests to some extent with those of the faculty.
One exanple of this was in regard to the McDougall letter that
Warfield refused to type late one afternoon in August 1979.
The letter was a rush response to a highly critical review
O her enpl oyees were aware of the critical review and
synpathetic to McDougall's desire to réspond. Warfield s |ack
of synpathy, perceived perhaps as an individualistic response,
cut against the grain. The sane mght be said for his attitude
toward office sharing, the ditto nmachine problem and for his
passing on work to other enployees but not volunteering to
share in their burdens too.

In other respects, staff criticisnms of Warfield in the
|atter stages of his enploy also indicate that he had becone
the so-called "odd man out." Taylorson and Kl ein, as noted,
were upset wth Warfield giving work to others that he could
and should have done hinself. The resentnent of each was
bitterly expressed in the tone of their testinony. Shannon

felt that Warfield, for his part, was too peevish: for exanple,
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refusing to type NtDbugaII's paper because he didn't like the
way McDougal | raised the subject, and declining to post his own
part-time office hours because he didn't want to be treated as
an object. Sayre, initially Warfield' s friend as well as
supervisor, cane to view himas a prinm donna whose childish
def ensi veness and extended silences made a continui ng worKking
relationship very difficult if not inpossible.?*®

Al of this is not to say, however, that Warfield was
fundanental |l y a di sagreeabl e or unpl easant person, or a worker
wi thout admirable ability. Certainly in the early stages of
his job in the history departnent he was well liked and his
skills and contributions greatly appreciated. Comments from
faculty witnesses make it plain that Warfield often went out of
his way to do nore on a particular assignnent than the faculty
menber expected in terns of grammatical, spelling, and
stylistic corrections, as well as editing suggestions. |ndeed,
staff and faculty uniformly stated their inpressions that

Warfield was under-enployed in terns of his abilities. It was

BIn addition to Sayre and Toby, Professor Diane Shaver
Clenens also testified about problenms arising fromWarfield' s
conversational silences. Cenens had been solicited by
Warfield s office-mate in April 1980 to offer nediatory
assi stance. After nmaking an overture to Sayre on Warfield's
behal f, which Cenmens thought beneficial, she thereafter had an
unproductive conversation with Warfield. The gist of her
testinony was that Warfield, for the nost part, was
inexplicably silent and non-responsive. 1In the end, C enens’
efforts came to naught.
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al so suggested that after his probationary period Warfield was
increasingly restless with the nore nundane and routine
secretarial assignnments of processing correspondence and nenos
for a large faculty departnent. Perhaps for this reason, npst
wi t nesses, when asked, concurred that Warfield woul d have been
happier in a nore challenging position. Consistent with this
view, as borne out by the reinstatement finale to this process,
Warfield' s attitude reflected a greater desire to have his
pride vindicated than a desire to continue an enpl oynent
situation he found intrinsically rewarding.

CQONCLUSI ONS  OF _LAW

t o ' ' I S.

Before reaching the nerits of CSEA's clains that the
University discrimnated against Warfield, the extent of
Warfield' s protected rights nust first be determ ned. Once the
scope of protected activity is defined, further analysis wll
be undertaken to decide whether University actions were
unl awf ul .

First, did Warfield have a right to be protected under the
HEERA for his conduct prior to the involvenent of CSEA in
m d- March 1980; specifically, for his protest against the ditto
machi ne being placed in his office, and for his unaided
adm ni strative appeal of the unfavorable evaluation he received
in February and March 1980? The charging party clains that
section 3567 of the Act confers protected status on Warfield's

actions:
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Any enpl oyee or group of enployees nay at

any tinme, either individually or through a
representative of their own choosing, present
grievances to the enployer and have such
grievances adjusted, wthout the intervention
of the exclusive representative; provided,
the adjustnment is reached prior to
arbitration pursuant to Section 3589, and the
adjustnent is not inconsistent with the terns
of a witten menorandum then in effect. The
enpl oyer shall not agree to resolution of

the grievance until the exclusive
representative has received a copy of the

gri evance and the proposed resolution, and
has been given the opportunity to file a
response.

This particular provision, however, does not afford
Warfield protection. By its ternms, the provision is drafted in
the context of individual or group action after the selection
of a collective bargaining representative. It does not raise
day-to-day personnel matters prior to selection of a
representative to the status of protected activity. This
conclusion is consistent with established precedent. The
Legi sl ature's choice of |anguage in section 3567 is conparable
to that of the Congress in drafting the proviso to section 9(a)
of the National Labor Relations Act (hereafter NLRA), an
amendnent which protects an enployer against a charge of
unl awful bargaining if the enployer discusses a grievance with
an individual enployee after the choice of an exclusive
representative. See section 9(a) (29 U S.C, sec. 159(a));

Enporium Capwel|l Co. v. Western Addition Community O gani zation

(1975) 420 U. S. 50; Black-O awson Co., Inc. v. International
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Association of Machinists (2d Cir. 1962) 313 F.2d 179
[52 LRRM 2038].%° |

The central prem se of the HEERA, in accord wth the PERB' s
interpretation of conmparable legislation, is that individua
action with or on behalf of others is deenmed concerted action
and therefore entitled to protection, but that conduct |ess
than that, divorced fromcollective concerns, is protected not
by the HEERA, but, if at all, by other legal redress. See,
e.g., Baldwin Park Unified School District (4/4/79) PERB

Deci sion No. 92; Gossnont Conmunity College District (3/19/80)

PERB Deci sion No. 117.

Thus, as a general rule, an individual conplaint of a
personal nature, regardless of justification on the nerits,
does not trigger the protections of the HEERA. Here, for
exanple, even if Warfield had good reason to object to the
ditto machine in his office, his action was an isolated health
and safety conplaint, unrelated to actual or threatened group
action. The HEERA, with its specific focus on collective

action, does not apply under these facts (cf. NLRB v. Charles

H MCauley (5th Cr. 1981) F. 2d [108 LRRM 2612]), even

®The construction of sinmilar or identical provisions of
the NLRA, as anended, 29 U S.C, section 151 et seq., may be
used to guide interpretation of the HEERA. See, e.g., San
Di ego Teachers Assn. v. Superior Court (1979) 24 Cal.3d 1
12-13; Fire Fighters Union v. Gty of Vallejo (1974)
12 Cal.3d 6-8, 616.
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assumng that this conduct, before the July 1, 1979 effective
date of the HEERA, was protected against retaliatory enployer

action after that date (cf. Santa Mnica Comunity College

Di sfrict (9/21/79) PERB Decision No. 103, enf. (1980)

112 Cal . App.3d 684). Simlarly, Warfield s eval uation appeal,
at least prior to the involvenent of CSEA in md-Mrch 1980,
was no nore than an individual conplaint protesting an all eged
personal injustice and was thus unprotected by the Act.

Once CSEA entered the picture, however, the question arises
of whether Warfield s status under the HEERA changed. At that
juncture he was joining with others to pursue the goal of
collective representation. Even though CSEA was not yet an
excl usive representative, and thus not certified to engage in
col l ective bargaining, CSEA was free td provi de grievance
representation in conjunction with Warfield's right to "form
join and participate" in an enployee organization

. . for the purpose of representation on
all matters of enployer-enpl oyee
rel ations. .

This right is recognized throughout the statutory design of
the HEERA. For exanpl e, section 3560(e) alloms enpl oyees to
desi gnat e,

. representatives of their own choosing
for the purpose of representation in their

enpl oynent relationships with their
enpl oyers.
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Al so, section 3562(g) defines an enpl oyee organi zati on as one
whi ch exists for the purpose,

. of dealing with higher education

enpl oyers concerning grievances, |abor

di sputes, wages, hours, and other terns and

condi tions of enploynent of enployees.

Since the HEERA was part of a |legislative chain expanding
the statutory rights of enployees to collective representation
(sec. 3560), it would be anomal ous to conclude that Warfield's
pre-certification request for CSEA assistance, and that CSEA
actions on his behalf, protected under conparable |egislation,
were not also entitled to protection under the HEERA agai nst

unl awf ul enpl oyer interference and discrimnation. Cf.

Prof essional Engineers in California Governnent (3/19/80) PERB

Deci sion No. 118-S; Robinson v. State Personnel Bd. (1979)

97 Cal.App.3d 994. This conclusion is buttressed by the fact,
as shown by the testinmony of both Toby and Haberkern, that the
Uni versity's past practice has been to allow for enployee

choi ce of representation. (Also see University of California,
Staff Personnel Manual (1980) sec. 280.31.)

Finally, CSEA also argues, as a third type of protected
conduct, that Warfield and CSEA had a right to file unfair
practice charges with the PERB. The charging party has
asserted that certain University actions after the filing of
the initial charge in April 1980 discrimnated against the
charging party and Warfield for having pursued relief from the

Board. Al though respondent contends that evidence does not
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support this claim no challenge is nmade that CSEA has failed
to present a triable issue of law by alleging retaliation for
the exercise of a clearly protected right (that is, filing an
unfair practice charge) established by the Act. See

section 3571(a); cf. NLRB v. Scrivener (1972) 504 U.S. 117.

1. The Retaliation and Di scrimnation Cl ains.

Several of the particularized charges fall wthin the
general category of retaliation and discrimnation clains,
including the follow ng:

1. The February and March 1980 eval uati on;

2. The office relocation in March 1980;

3. Sayre's critical menmo of March 20, 1980, a copy of
which was distributed to a faculty nenber;

4. The warning letter and dismssal in May and June 1980;

5. The reinstatenent conflict in January 1981.

(As noted previously, the charges involving the socia
wel fare school w Il be considered separately.)

A The test for discrimnation under the HEERA.

The PERB has not expressly stated the appropriate test for
di scrimnation under the HEERA. However, a decision under the
Educati onal Enpl oynent Rel ations Act (hereafter EERA), based on
the sanme statutory | anguage, does provide guidance. Carl sbad

Uni fied School District (1/30/79) PERB Decision No. 89. Under

the Carl sbad test,

. where there is a nexus between the
enpl oyer's acts and the exercise of enployee

60



rights, a prima facie case is established
upon a showing that those acts resulted in
some harmto the enployee's rights. If the
enpl oyer offers operational necessity in
expl anation of its conduct, the conpeting
interests of the parties are bal anced
accordingly. If the enployer's acts are

i nherently destructive of enployee rights,
however, those acts can be exonerated only
upon a showing that they were the result of
circunstances beyond the enployer's control
and no alternative course of action was
available. In any event, the charge wll be
sustained if unlawful intent is established
either affirmatively or by inference from
the record. (Santa Monica Community Col | ege
District, supra;, PERBDecrsiom No. 103 at
p—177)

In this case, as in many discrimnation cases, the trier of
fact is obliged to weigh both direct and circunstantial
evi dence, to determ ne whether an action would not have been
taken agai nst the enployee but for the exercise of protected

rights. See, e.g., Belridge School District (12/31/80) PERB

Deci sion No. 157 at p. 5; Martori Brothers Distributors v.

Agricul tural Labor Relations Bd. (1981) 29 Cal.3d 721, 729-730;

Bekiaris v. Board of Education (1972) 6 Cal.3d 575, 592-594;

Wight Line, Inc. (1980) 251 NLRB No. 150 [105 LRRM 1169] enf.

(1st Gir. 1981) F. 2d [108 LRRV 2513].

Assuming a prima facie case is presented, an enployer
carries the burden of producing evidence that the action "would

have occurred in any event." Martori Brothers Distributors v.

Agricul tural Labor Relations Bd.; supra, 29 Cal.3d at 730.

Thus, once enployee m sconduct is denonstrated, the enployer's

acti on,
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. . . should not be deenmed an unfair |abor
practice unless the board determ nes that
the enpl oyee woul d have been retained "but
for"™ his union nenbership or his performance
of other protected activities. (I'bid.)

B. The February and March eval uation.

The charging party contends that this evaluation was
unl awf ul because it was given in retaliation for Warfield's
protest against placenment of the ditto machine in his office
the previous April. But, as already indicated, that persona
protest, even if well-founded, was not protected by the HEERA

Assum ng the evaluation was retaliatory, no violation under the

Act would arise. NLRB v. Charles H MCaul ey, supra,

F. 2d [108 LRRM 2612]; also see NLRB v. Big Horn Beverage

(9th Cir. 1980) 614 F.2d 1238 [103 LRRM 3008]; Kohls v. NLRB

(D.C. Cir. 1980) 629 F.2d 173 [104 LRRM 3049]. In any event,
the charging party's claimof retaliation is weak, since the
evi dence shows that the ditto machine played no determ native

role in Sayre's evaluation, and that the addendum was issued in
March, after Warfield s discussion with Donmengeaux, at
Warfield s request.

C. The office rel ocati on.

There is an initial question, not addressed in the briefs,
of whether this decision was nmade by the departnent before
respondent knew that Warfield was being represented by CSEA,
even if carried out after Haberkern set up the March 20

meeting. Since the events occurred in close proximty, for the
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sake of argument, the benefit of doubt has been given to the
charging party.

Yet the timng of Warfield' s office relocation is the only
evidence in support of the charging party's allegation that he
was noved in retaliation for his admnistrative protest, wth
CSEA, regarding the evaluation. Balanced against this single
factor is the University's unrebutted showing that the office
was needed for a distinguished visiting professor, and that
faculty space was in short supply. Under the facts presented,
no violation is found.

D. Sayre's critical nenp of NMarch 20.

The charging party argues that Sayre's meno of March 20,
criticizing Warfield for alleged m sconduct, and distributed to
a faculty nenber whose work was discussed in the nmeno, was a
retaliatory action on the part of the enployer. As before,
CSEA has difficulty, on the evidence, overcomng the initial
hurdl e of showing that the enployer's action cane after
know edge by Sayre of CSEA's involvenent. But even if it may
be presunmed that this hurdle has been surnounted, the
University's defense is virtually unchall enged.

The dispute between Sayre and Warfield, based on their
respective nmenos of March 20 and March 26, involved questions
of productivity arising earlier in the nonth in regard to
several faculty assignnents. The issues were first discussed

verbally, and only later put in writing—to Warfield' s evident
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di spl easure. One of the assignnents discussed was the "Hunt
paper."” Hunt had asked Sayre to be kept infornmed of the status
of this project. Sayre did just that by distributing to Hunt a
copy of the March 20 meno to Warfield. Sayre may have been
indiscreet in sending a copy to Hunt containing other faculty
references, and may have overstated her case against Warfield
for his lapse. But, such supervisory error does not constitute
sufficient proof of retaliation in the absence of any other

cont enpor aneous evi dence of aninmus on Sayre's part.

E. The warning letter and dism ssal .

The charging party's claim of discrimnatory warning and
dism ssal is based on several circunstantial aspects of the
situation, going back to the earlier evaluations and hostility
in the departnent. Specifically, the charging party's letters,
grievances and charges contend that the enployer's initia
conpl aints against Warfield were not specific, and that the few
conplaints that were adequately identified did not justify
subsequent corrective action. Thereafter, alleges CSEA, the
| ogs mai ntai ned by Sayre, of Warfield s work as well as the
work of others, conmpounded the weak foundation of the earlier
eval uati ons, because they were thenselves insufficient for

disciplinary purposes.?® Finally, in the charging party's

2OAt the start of the formal hearing, CSEA asked that the
arbitrator's findings and conclusions disapproving use of the
| ogs as an adequate basis for discipline be binding in this
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view, respondent's disciplinary determnation only followed the
several grievances and unfair practice charges, as well as the
charging party's vigorous advocacy on Warfield' s behalf.

The enpl oyer responded with testinonial evidence, credited
by the hearing officer, that Sayre had had a nunber of
conversations with Warfield about specific incidents and
criticisnms, leading up to and after the tine of his 1980
evaluation. Sayre's comments were also referred to in
M ddl ekauff's April 1980 letter denying Warfield' s evaluation
appeal. The enployer clains that these incidents and
criticisms provided sufficient justification for concern about
Warfield' s performance, and that the |ogs were an appropriate
means for verifying departnental perceptions about Warfield.
In the end, the enployer argues that Warfield was given
repeated opportunities to perform adequately and that customary
steps of progressive discipline were followed.

It is concluded that the evidence supports the respondent.

Sayre did talk to Warfield on several occasions, as he admtted

case. A reasonable argunent can be made in favor of an
estoppel against the University on this narrow issue. Estoppe
woul d be based, in part, on respondent's opportunity during the
arbitration to fully present evidence and to cross-exam ne

W t nesses about the logs and, in part, on the University's

per sonnel manual, which provides that such findings shall be

bi ndi ng. (University of California, Staff Personnel Manua
(1980) sec. 280.24.) Nevertheless, this decision need not
apply an estoppel rule, since, as found above, sufficient,

i ndependent evidence was offered inpeaching the reliability and
validity of the logs as a foundation for term nation.
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on cross-exam nation, about his punctuality and about vari ous
assignnents that Sayre believed were not handl ed properly.

| ndeed, as to the McDougall and Berry incidents, both serious
matters, Warfield had no adequate explanation of why he
apparently acted in a self-serving fashion. Additionally, even
if the logs were not scientifically valid nmeasures of
performance inadequacy, they were an indication of deficiency
on Warfield's part and are entitled to sone weight before this
Board. This was confirned by the credible testinony of

enpl oyee witnesses who did simlar work and who prepared the

| ogs.

Further, the enployer gave Warfield a nunber of
opportunities before and after his evaluation both to answer
specific questions and to inprove his performance. During
spring 1980, while Warfield was pressing his evaluation appeal,
the departnent adjusted the supervision of Warfield' s work to
maxi m ze his chance to denonstrate his ability. This was done
t hrough the new channeling procedures, through the reduction of
backed-up assignnents, and through the new log that Sayre
mai nt ai ned.

In addition, the University abided by its custonmary
disciplinary steps. Informal conversations were followed by an
eval uation. Mre conversation ensued. Warfield' s demands for
precise nonitoring and for review of allocation responsibility

were accepted. Critical nenos were sent only when explanatory
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di scussions apparently failed. Several weeks of careful
scrutiny and neasurenent (admttedly inperfect), preceded the
eventual warning letter in May. The dismssal itself in June
cane after still another opportunity for Warfield' s work to

i nprove.

Sinply put, although Warfield and CSEA have introduced
circunstantial evidence of discrimnatory notive on the
.enployer's part, other evidence, direct and circunstantial,
indicates a basis for the enployer's clains of perfornmance
i nadequacy. Although, as determned by an arbitrator, the
enployer's ultimate decision to dismss Warfield was not
justified under its own internal guidelines, that fact by
itself does not prove unlawful intent where other evidence of
sone m sconduct exists. In light of the contrary evidence
of fered by respondent negating the inference of anti-union
ani mnus, the charging party has failed to carry its burden of
persuasion that the enployer's actions were unlawfully
discrimnatory and not nerely the result of bad judgnent.

Despite the conflicting evidence on the question of notive,
the enployer's witnesses have been credited as to their
intentions and, in conjunction with the inferences to be drawn
fromthe enployer's actions, it is concluded that Warfield's
uni on association was not the "but for" leading up to and
causing his dismssal. The inferences raised by respondent's
defense gain greater wei ght because CSEA failed to recal

Warfield as a witness when rebuttal evidence was offered.
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The PERB itself recognizes that unlawful discrimnation
need not be found, even if an enployer, acting upon a
personality conflict, discharges an enployee w thout good

cause. Cerritos Community College D strict (10/14/80) PERB

Deci sion No. 141. Federal |abor relations precedent also is in
accord wth the decision here:

The decision of the departnent chairman and
the associate dean to evaluate Carper as

bel ow average may not have been a good or
reasonabl e one, but so long as it was not in
retaliation for protected activity the Board
had no jurisdiction to question it. (Berry
Schools v. NLRB (5th Cir. 1981) F.2d
[108 LRRM 2011, 2015].) 7

(Also see Florida Steel Corp. v. NLRB (5th Cir. 1979)

587 F.2d 735, 745 [100 LRRM 2451], quoting NLRB v. MGahey
(5th Cir. 1956) 233 F.2d 406, 413 [38 LRRM 2142].)

F. The reinstatenent conflict.

The charging party's theory of constructive discharge after
the arbitrator's reinstatenment decision is based partly on its
contention that it was University past practice to place
reinstated enployees in a different department, and partly on
Warfield' s clains that he was harassed. This alleged
harassnment took the form of short notice recalling Warfield to
wor k, a change in his original working days fromthree to five
days per week, a threat of immediate discharge if he did not
return to work on January 20 after his neeting wth managenent,
and a failure to pronptly convey the back pay awarded by the

arbitrator.
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However, the respondent's evidence in its defense was nore
persuasive on the issue of whether Warfield was forced to
quit. The enployer's witnesses credibly denied that there was
a University past practice of reinstatenent in a different
departnent. The charging party offered no specific rebuttal of
this denial. Indeed, at the tine, no objection was nade either
by Warfield or CSEA to reinstatenent in history. It is true
that the announcenent recalling Warfield to work was sent only
three days before the effective date, but it was preceded by
di scussions earlier in the week between Toby and Haberkern
informng CSEA that the reinstatenent order was being
i npl emented and woul d occur as soon as another job was found
for Warfield' s replacenent. There was al so reasonabl e evidence
of business justification for the short recall notice; that is,
to avoid prolonged interruption of departnental typing.
Further, the change in Warfield' s work schedule to a five-day
week was consistent with a reasonabl e busi ness expl anation of
restoring a nore efficient flow of daily typing production for
faculty. And, although the work days were changed, it is
undi sputed that Warfield' s duties would have remained the sane.

Regarding the allegation of a threatened immedi ate
di scharge on January 20 if Warfield did not return to work that
day, the denial of the threat by Toby and M ddl ekauff is
credited. But even if such a demand were made, it would not

have been necessarily pronpted by anti-union notivation.
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Rat her, the warning could have been caused by understandabl e
frustration at the fact that reinstatement set for January 12
had al ready been del ayed for nore than one week and, under
University rules, Warfield had failed to report for work within
the five days nornmally allowed. In any event, Warfield
voluntarily resigned before any term nation action was taken by
respondent, so we have no nore than the circunstantial evidence
of a dismssal threat to support the ultimate claim of unlawf ul
di scrimnation.

Finally, the back-pay allegation is also wthout sufficient
foundation to support a violation. The back-pay was
forthcomng in February. It may be inferred from the record
that the delay, if any, in processing was due to the Decenber
hol i day recess and to the need for further information that
Haber kern was unable to provide when the back-pay issue was
first raised in January.

L1l The Right to Representation: Interference and Deni al .

At issue here are allegations by the charging party,
separate from the discrimnation issues discussed above, that

the University both interfered with and denied Warfield his

21ot her evidence offered by respondent al so supports the
enpl oyer's denial of a forced resignation. Warfield's
supervi sor, upon his return, would have been Donengeaux, not
Sayre. This decision recognized Sayre's feelings that it would
have been too difficult to have a satisfactory working
relationship wwth Warfield at that point.
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right of representation on several occasions. The allegations
include the follow ng events:

1. Mddl ekauff's March 31, 1980 comments.

2. The aborted neeting on April 1 1980.

3. The threat to summon the police if Haberkern did not
| eave on April 1, 1980 (and the failure the sanme nonth of
respondent's personnel office to disclaimthis threat).

4. Warfield s request for representation during neetings
in April 1980 (and thereafter).

5. Toby's April 8, 1980 tel ephone call to Warfield.

6. Toby's January 10, 1981 tel ephone call to Warfield.

The charging party's legal position as to certain of
these incidents is that an enployee has a right to
representation, free fromthreats of intimdation and coercion,
conduct clearly proscribed by section 3571(a). Oher
i nci dents, however, raise the further question of an enpl oyee's
right to assistance by a union representative when the enployer
wants to discuss matters that are related to possible
discipline. This right is commonly referred to as the

Weingarten rule. 'See Weingarten v. U.S. (1975) 420 U.S. 251,

260; Soci al Workers' Union, Local 535 v. Al aneda County Welfare

Dept. (1974) 11 Cal.3d 382. The PERB has adopted the

Wei ngarten standard in at |east one decision (Marin Community

College District (11/19/80) PERB Decision No. 145 at

pp. 13-14), but has not resolved the scope of enployer conduct
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that cones within the purview of the rule. Regardless, the

Uni versity does not challenge the premse that there is a right
to union assistance at investigatory neetings that could |ead
to discipline, but only questions the applicability of the rule
to the facts of this case.?

A.  The March 31 comments by M ddl ekauff.

CSEA clains that M ddl ekauff's brief comments to Warfield
during the afternoon of March 31, on the eve of the April 1
nmeeting, inplied problens for Warfield arising out of the
ongoi ng dispute wth the departnent. The enployer responds
that M ddl ekauff's comments were inpulsive, off-the-cuff
remar ks of an innocent nature designed to offer reassurance by
putting to rest any concerns Warfield mght have had that the
lingering conflict and union involvenent would adversely affect

his future relationship with the departnent. M ddlekauff's

22Al t hough the respondent has not raised the issue, it
shoul d be observed that under the NLRA, the Wingarten right to
uni on assistance follows from the selection of an exclusive
representative, a status not enjoyed by CSEA in this case.
However, in addition to the statutory right of pre-exclusivity
representation di scussed above (at pp. 58-59, supra), the CSEA.
agents here (Haberkern and Darling) were both Serving under
established practice as on-site stewards. Their presence did
not raise the same concerns about enployer property rights that
~are raised under the NLRA. Cf. Anchortank, Inc. v. NLRB
(5th Cir. 1980) 615 F.2d 115T~[ 1OF CRRW 2689] .~ The PERB has
al so recogni zed the grievance representation rights of a
non- excl usive representative in the public school context.
Santa Monica Community College District, supra, PERB Decision
NOo. 103 at pp. I3-15, eni. (1980) I1Z Cal ~App. 3d 684.
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expl anation of his action has been credited. The remarks and
the context indicate no wongful intent on the face of the

evidence. The charging party has cited no authority that an
enpl oyer shall refrain fromall conversation with a grieving

enpl oyee even when innocent renmarks are nade.

B. The April 1 neeting.

The charging party argues that Warfield was deprived of
his right to representati on when M ddl ekauff cancelled the
April 1 neeting. The enployer clains that the cancellation was
not unlawful in light of Haberkern's excessive behavior.

It is concluded that the cancell ation was justified'by t he
i nterchange between Haberkern and M ddl ekauff, a conflict that
was not part of the rough-and-tunble of normal |abor relations
for which allowance is nmade when considering whether activity
is still deserving of protection. nt r Lfi
District (9/26/79) PERB Decision No. 104 at p. 20, citing
Anerican Tel, and Tel, v. NLRB (2d Cir. 1975) 521 F. 2d 1159

[89 LRRM 3140]. On bal ance, Haberkern's unilateral and
apparently unexplained retreat fromthe neeting within

M ddl ekauff's office, and then his loud and angry "Listen,
buster, are you cancelling the neeting," was not the type of
conduct consistent wth the mninmal order and respect required

for continuation of the neeting. (See NLRB v. Thor Power Tool

Co. (7th Cir. 1965) 351 F.3d 584 [60 LRRM 2237].) |If Haberkern

had confined his remarks to a private conversation with
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M ddl ekauff, and if his conduct had denonstrated a sincere
desire to pursue the discussion, CSEA' s case mght rest on
firmer footing. Instead, as Haberkern departed, the
interchange cul mnated on the threshold of the doorway, at

whi ch point at |east Haberkern's voice was |oud enough for many
enpl oyees to clearly overhear his intenperate remarks and to
have their work disrupted.

C. The April 1 threat to Haberkern.

The charging party also contends that M ddl ekauff's
subsequent threat on April 1 to call the police and to have
Haber kern renoved was an inpermssible interference wth (and
threat of reprisal against) the right of access that is assured
enpl oyee representatives under section 3568 of the Act.® In
the charging party's view, Mddlekauff's m sconduct was
conpounded by the overbroad reach of his threatened reprisal,
al | egedly banning Haberkern not solely from the history
departnent, but fromthe entire Dwinelle Hall office and
cl assroom bui I di ng.

The enpl oyer's response on April 1 was not, on bal ance, an

unreasonabl e reaction to the disruption arising out of the

23section 3568 provides, in relevant part:

Subj ect to reasonabl e regul ati ons, enployee
organi zations shall have the right of access
at reasonable tines to areas in which

enpl oyees wor K.
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incident earlier that norning. For one thing, the decision was
not made in the heat of the nonent, but followed sone
deli beration. The nature and setting of Haberkern's angry
remar ks had pronpted M ddkel auff to solicit advice about
options from a University vice-chancell or with authori ty over
personnel matters. For another, M ddl ekauff's conversation
foll owed Haberkern and Warfield absenting thenselves from the
hi story departnent, w thout Warfield securing rel ease tine
perm ssion and wi thout an indication of when Warfield would be
returning. Finally, Mddlekauff's threat to call the police
only followed another confrontation with Haberkern, this tine
in the hallway outside the main departnental offices, and after
M ddl ekauff had asked Haberkern to | eave. Several enployees
either saw or overheard the exchange. In view of the
circunstances, Mddlekauff's action was a reasonable attenpt to
restore calm

It also would not be appropriate to find a violation even
if the hearing officer declined to credit M ddl ekauff's
testinony that Haberkern was asked to |eave the departnental
area and not the entire building. Mddlekauff's scope of
authority, as chairman of the history departnent and no nore,
was known to Haberkern, a seasoned veteran of University
grievance representation. Perhaps for this reason, Haberkern
didn't take the threatened bani shnent seriously. Haberkern

testified that he didn't feel that M ddl ekauff's threat
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prevented access to other parts of Dwinelle Hall, and Haberkern
subsequently returned to the history departnment, w thout

Uni versity objection, to prepare an aspect of Warfield's
grievance.

In sum in the context of the disruption and interference
attending their interactions, Mddlekauff's coments asking
Haberkern to | eave, and the threatened summons of the poli ce,
were a reasonable interim regulation of enployee representative
conduct that had created a "substantial threat to peaceful

school operations.” Richnond Unified School District (8/ 1/79)

PERB Decision No. 99 at p. 19. Since there is no evidence that
the measure was nore than a tenporary, energency response to an
egregious situation, there is no need to rule on whether the
Uni versity's prohibition could have remained in force as a
conti nui ng ban.

For the reasons described above, it is also concluded that
there was no violation of the Act arising from the subsequent
failure of the University to disclaimMddl ekauff's April 1
conduct. A threshold question is whether an independent
violation could be sustained on a charge of failing to
disclaim as contrasted to the failure being evidence of
enpl oyer ratification or condonation of the underlying threat.

Conpare Vista Verde Farns v. Agricultural Labor Relations Bd.

(1981) 29 Cal.3d 307, 326-328. Regardless, the nerits of the
request by CSEA, under the circunstances anal yzed above, did

not call for a repudiation.
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D. Representation requests in April.

CSEA alleged in its particularization of the charge that
Warfield requested union representation on April 17 in a
nmeeting with Sayre. The evidence, however, does not support
this claim \When Sayre approached Warfield to discuss the
"Malia paper,"” Sayre was asked, according to Warfield's
testinmony, to either put her comments in witing, or to talk to
his union representative. Wrfield therefore made no request
for representation during that discussion. Anyway, in
response, Sayre conplied with the objection. She stopped
talking to Warfield and put her remarks in witing, as asked.

The sane conclusion is reached after exam nation of the
l[imted testinony regarding other instances later that spring
when Warfield was allegedly denied union assistance. Actually,
Warfield hinself could renmenber no specific instance other than
the April 17 encounter, but had a vague recollection that such
i nterchanges had occurred. Sayre could renmenber no request
related to representation other than the April 17 encounter.
Donengeaux, however, did renenber two instances during that
sane period. But, each tine that Warfield referred Domengeaux
to his union representative she halted her conversation, based
on advice she had received from Toby, even though she believed
t he di scussions concerned day-to-day work assignments for which
representati on was not appropriate.

Even if Warfield and CSEA had produced persuasive evidence
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that Warfield requested the presence of union assistance during
a neeting, there is a further issue of connecting the neeting
to possible disciplinary action or sone other substantial issue
of enpl oyee concern. The evidence indicates that the

di scussions were nore akin to run-of-the-mll (or "shop-floor")
conversations about work distribution and deadlines, and had no
apparent relation to discipline or conparable concerns, other
than to the extent any conversation between an enpl oyee and a
supervi sor about assignnents bears that potentiality. See,

e.g., Gomac Plastics (1978) 234 NLRB 1309 [97 LRRM 1441], enf.

(2d Cr. 1979) 592 F.2d 94 [100 LRRM 2508]; Stewart-Warner Corp.

(1980) 253 NLRB 136 [105 LRRM 1678].

E. The April 8 telephone call from Toby.

When Toby tel ephoned Warfield on April 8 an invitation was
extended to Warfield to neet with Toby with or w thout union
representation. CSEA suggests that the conversation inplied a
nore favorable outcone for Warfield if he had accepted Toby's
proposal to talk w thout the union present.

The evi dence, however, does not support CSEA's claim
Toby's off-hand reference, in the context of a call about a
m ssing cover letter, was no nore or less than what it
appeared—a genuine offer by Toby to neet with Warfield (and
his representative, if Warfield preferred) to get a handle on a
deteriorating situation. Warfield s testinony was consistent

with Toby's on this point. CSEA offers no further authority
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that Toby's conversational overture, standing al one, was
i nperm ssible once Warfield had designated CSEA his grievance
representative.

F. The January 10 tel ephone call from Toby.

CSEA ar gues t hat Toby's January 10, 1981 call to Warfield
about the pending reinstatenent in the history departnment was
i nproper, and that Toby's abusive manner was unlawfully
i ntimdating.

The University contends, however, that Toby's call only
foll owed an unsuccessful effort to reach Haberkern the previous
day—assum ng for argunent that sone restraint validly Iimted
Toby's direct communicationwith a represented grievant. Hence,
Toby had a business justification to contact Warfield rel ated
to inplementation of the arbitration renmedy and the need to
avoid disruption of history departnment work. There was al so
the further justification, related to the pendi ng back-pay
request, of discovering information needed for a conputation.

It is also relevant that Warfield was essentially silent
during the call, listening to what Toby had to say, but being
unresponsive other than to indicate, after |long pauses, that a
remark was heard and that Toby would be better advised to speak
wi th Haberkern. Toby's reaction to this wall of resistance,
calling Warfield an "ass" and hanging up the phone, may have
been bot h unkind and unfortunaté, but under the circunstances,

it is concluded that Warfield shared sone of the blane for
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provoking the situation. Thus, given the frustrating context,
and the private nature of the discussion, it is not concluded
that Toby's remarks, aggressive though they were, exceeded the
[imts of a perm ssible spontaneous reaction and were likely to
interfere with Warfield' s exercise of his rights under the Act.

V. Wthdrawal of the Social Wl fare Appoi ntnent.

A Statute of limtations.

Prior to the hearing the enployer objected to the charging
party's proposed anmendnent raising the issue of discrimnatory
wi thdrawal of Warfield' s job offer in the school of socia
wel fare. Respondent's objection is based on section 3563.2(a),
whi ch provi des:

Any enpl oyee, enpl oyee organi zation, or

enpl oyer shall have the right to file an

unfair practice charge, except that the

board shall not issue a conplaint in respect

of any charge based upon an alleged unfair

practice occurring nore than six nonths

prior to the filing of the charge.
As the evidence showed, the job offer in social welfare was
wi thdrawn on July 7, 1980. CSEA's anendnents, however, were
not offered until the pre-trial conference on April 27, 1981,
nine nonths later. At the tinme of trial, respondent's
objection to proceeding on this issue (and to the receipt of
related evidentiary exhibits) was taken under subm ssion.
After the close of the hearing, the parties were also invited

to brief the matter. It is concluded that two recogni zed | ega
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exceptions defeat application of the six-nonth rule against the
charging party.?

The first exception to the Iimtations period is the
doctrine of equitable tolling. The Board has confronted
virtually the sane issue under the SEERA, holding that the
doctrine of equitable tolling applies to the six-nonth
[imtations period when State Personnel Board grievance

procedures are utilized. State of California (Dept, of Water

Resources) (12/29/81) PERB Order No. Ad-122-S; also see San
Di eguito Union H gh School District (2/25/82) PERB Deci sion

No. 194.
The charging party's allegations concerning the social

wel fare appointnment were first raised as part of interna

*The University also raised the six-nonth rule as an
objection to the charging party's anmendnent at the pre-hearing
conference alleging that the University has, since the date of
the arbitrator's decision and for discrimnatory reasons,
deni ed Warfield pronotional appointnents even though his prior
di sm ssal could no longer serve as a bar. Respondent's
objection is not well-taken because the anmendnent was proposed
on April 27, 1981, five nonths after the arbitrator's decision
was issued on Novenber 28, 1980. Regardless, on the nerits,
there is no evidentiary support for finding a violation on the
basis of this allegation. First, Warfield s prior dismssal
was never proven to be an absolute "bar," in the words of CSEA,
to other enploynent in the University. Second, the University
was never placed on notice by Warfield that the arbitrator's
deci sion created an independent right to reinstatenment to a job
other than in the history departnment and, presumably, in a
different (pronoted) classification. Third, University agents
were not shown to have discrimnated against Warfield in
denying a pronotion to an avail able position on the basis of
the dism ssal per se.
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Uni versity grievance procedures shortly after the offer was

w thdrawn. While the issue was pending within the University,
CSEA steward Haberkern tried to have the dispute joined with
the other grievances heard before the arbitrator, arguing that
the social welfare clains were related. The University
objected to the joinder and the arbitrator concurred. During
the arbitration proceedi ng, however, Haberkern clearly
expressed his view that the social welfare issue was already a
part of the unfair practice case pending before the PERB.

Once CSEA vas unable to have the social welfare conflict
resolved at the arbitration, the internal University grievance
mechanismstill applied. Eventually, as reflected in
February 1981 correspondence, CSEA waived a grievance hearing
in favor of resolution through the PERB s unfair practice
procedures.

Finally, it is relevant to the Iimtations question that
the University has invoked in its answer to a charge in this
case (SF-CE-23-H) the affirmative defense that the charging
party had failed to exhaust internal University grievance
procedures prior to filing the charge with the Board. Although
such a claimis arguably confined to a narrow class of cases
that can be arbitrated or settled as to all relevant statutory

i ssues under the Act (£f. Dry Creek Unified School District

(7/21/80) PERB Decision No. Ad-8l1a), it would hardly be fair to

hol d against CSEA as a limtations bar the sane conduct that
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the University itself expressly favors; that is, the pursuit of
an internal settlenent.

A second basis for overruling respondent's limtations
objection is that the amendnents offered by CSEA fall wthin
the "relation back" doctrine of civil and admnistrative |aw
Under this doctrine, a party is permtted to amend when the
subsequent claim arises out of the sane general set of facts as

the original conplaint. See, e.g., Austin v. Mssachusetts

Bondi ng (1961) 56 Cal.2d 596. This principle has been applied
under federal |abor |law where the facts are closely related to
the violations initially alleged and also occurred within the

relevant tine period of the related charge. NLRB v. Pinion

Coil Co. (2d Cir. 1952) 201 F.2d 484 [31 LRRM 2223].2%5 The
PERB, too, has applied a simlar doctrine, finding a violation
for related conduct that was not initially alleged by a
charging party, but was only offered at a hearing after the

el apse of the six-nmonth bar. Santa Clara Unified School

District, supra, PERB Decision No. 104 at pp. 18-19; Belridge

School District, supra, PERB Decision No. 157 at pp. 11-12,

It may also be noted that Warfield s June 30, 1980
grievance of his dismssal specifically alleged that
respondent's actions could jeopardize other job opportunities.
The open-ended nature of a protest, under simlar circunstances
involving an unfair practice pleading, may be sufficient to
overcome a limtations defense. See, e.g., NLRBv. I.GA
Foodliner (6th Cir. 1981)  F.2d __ [107 [RRM 2578].
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citing Kwano, Inc. v. Agricultural Labor Rel ations Bd. (1980)

106 Cal . App. 3d 937.

The social welfare issue relates back to the other charges
since it grew out of the dispute that originated in the history
depart nent. It is uncontested that were it not for the
di sm ssal from history, Toby would have had no contact with
Segal about Warfield' s new job in social welfare. This action
pronpted Segal to contact Warfield, and, in part, forned the
basis for Segal's reconsideration of his previous job offer.
Segal 's decision then followed the union's assistance at the
July 7 neeting and his disapproval of the union's
characterization of the reasons for Warfield' s dism ssal.

It is irrelevant for present purposes that the dismssal in
hi story was not unlawfully discrimnatory under the Act.

Rat her, whatever the ultimate finding, the inportation of that
di sputed claim and CSEA representation into the social welfare
arena was directly related to the alleged injury that ensued.
Even Segal admtted in his testinony that Darling' s (and
Warfield' s) explanation of the events in history, particularly
the claimof anti-union discrimnation, was not satisfactory to
Segal and fornmed the basis, in part, for his wthdrawal of the
appoi ntnment. When Segal tied his decision to the existence of
the union-related conflict, he sealed the bond necessary for

the CSEA anendnent prior to trial.

Last, regarding both the tolling doctrine and the
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rel ati on-back doctrine, it is worth observing that respondent
suffered no denonstrable prejudice fromtrial on the anendnents
(other than the adverse result discussed bel ow). The enployer
had advance notice of CSEA's claimthat an unfair practice
charge existed. This notice was given at |least as early as
October 1980 at the arbitration hearing. Further notice was
given in February 1981 when the social welfare grievance
hearing was wai ved and CSEA stated it would rely on the
proceedi ngs pending before the Board. Formal notice of the
amendnents was given April 27, ten days before the start of
trial. The enployer sought no continuance at that tinme, nor
was any continuance sought at a later date, after the charging
party had presented its evidence. - Moreover, respondent's chief
wi tness on the social welfare issue—Professor Segal testified
on the last day of the hearing, a nonth after it began,
following the testinony of other key CSEA and respondent
wi t nesses who offered evidence on the question.

B. IThe discrimnation claim

The charging party argues that but for Warfield's
union-related dispute in the history department and his union
representation at the July 7 neeting with Segal, the social
wel fare appoi ntnment would not have been wi thdrawn. CSEA cl ai ns
that Segal's proffered justifications were pretextual; nanely,
that Warfield and Darling m srepresented the nature of the

di spute, and that the confidentiality requirenents of Segal's
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work precluded hiring Warfield. Respondent categorically
deni es anti-union aninus influenced Segal's decision. It is
concl uded, for several reasons discussed hereafter, based on an
anal ysis of the evidence and credibility findings related to
t he deneanor of witnesses at the hearing, that the charging
party's claimof discrimnation is well-founded.

First, Warfield' s dismssal fromhistory was not itself the
basis for Segal's action, even assum ng that the dism ssal
al one, not previously known to Segal, would have provided a
reason to withdraw the offer. Once Segal knew of the dism ssa
he did not rescind the appointnent, but asked Warfield to cone
back for another discussion, indicating only that w thdrawal of
the offer was being considered. It was during that tel ephone
conversation that Segal first heard about union involvenent.
Al t hough Segal thought it would be better to speak with
Warfield al one, Segal consented when Warfield requested that a

uni on representative be present at their next meeting.?

NO question has been raised regarding applicability of
the Weingarten principle to the social welfare dispute. Even

t hough Segal was not, in a formal sense, investigating possible
di sciplinary action against Warfield, because Warfield was not
yet on the official payroll, the neeting involved a significant

enpl oynent-rel ated matter and was equivalent to a
pre-discipline interview \Warfield had been offered a job and
had accepted the position. Segal, however, when he requested
the -meeting was considering wthdrawal of the offer, thereby
effectively threatening to termnate the enploynent

rel ati onship. The analogy to an investigation prior to a
potential discharge is too strong, under the present facts, to
excl ude union assistance pursuant to Wi ngarten.
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Second, as of the tinme Warfield nmet with Segal on July 7
Toby had suggested a one-day break-in-service as a type of
i nsurance against future problens, since Warfield did have good
basic skills. Toby testified that Segal concurred in the
break-in-service suggestion. Segal vaguely recalled Toby's
idea but did not provide an explanation about why it was not
adopted. One intervening event, however, was Segal |earning
about union involvenent in his phone call with Warfield.
Third, when the neeting occurred, Segal, according to the
credited testinony of Darling and Warfield, had little or no
interest in the details or nerits of the history departnent
conflict, but announced at the outset that he had decided to
withdraw the job offer. Segal reaffirnmed his recision
t hroughout the neeting, over the protests and expl anations of
CSEA and Warfield. Again, an intervening explanation for
Segal;s decision, and his unwillingness to restore the original
offer, was his then-recent know edge of union involvenent and
the presence and comments of union steward Darling at the
meeting. G rcunstantial evidence of the timng of an
enpl oyer's action in relation to union involvenent can be
evi dence show ng an unfair practice. See, e.g., NLRB v.

General Warehouse (3d Cir. 1981) 643 F.2d 965 [106 LRRM 2729].

Fourth, even portions of Segal's testinony support this
causal analysis. Segal conceded that the presence of a union

representative for Warfield was not preferred, that if he had
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talked to Warfield alone things m ght have worked out
differently, that Darling (or Warfield) answered the few
guestions asked by Segal regarding details of the history
di spute, and, that, in the end, Segal only reached the
conclusion that Warfield was a risk, not that Warfield was
unt rust wort hy.
Fifth, in reaching a conclusion that Warfield was a risk
and that it was unnecessary to decide who was right in the
hi story departnent dispute, Segal did not conduct hinself in a
manner consistent with an enployer genuinely seeking to hire a
qualified candidate. It can be assuned, for present purposes,
that Segal had sone justification for feeling uneasy about his
new enpl oyee after finding out about the forthcom ng dism ssa
in history. For this reason, further contact was not
unr easonabl e, even though, as Segal conceded, he had not
previously asked Warfield if problens existed in history and
thus shared a neasure of responsibility for his own disquiet.
But once Warfield and Darling net with him despite the
fact that Segal had received highly favorable recommendati ons,
fromfaculty as well as from Sayre and Toby, Segal's limted
i nvestigation before the neeting on July 7 was coupled wth no
investigation at all after the encounter. Certainly, the
expl anations Segal heard from CSEA and Warfield woul d have put
doubt into the mnd of a reasonabl e enployer about the

trustworthiness of the enployer's original sources of
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(partially) adverse information—Joby and Sayre—si nce neither
of them had disclosed the union discrimnation claimthat was
wel | -docunented in connection with the history dispute, nor had
they gone into the details of Warfield's shortcom ngs. Rather
than pursue an honest and fair evaluation of soneone already
retai ned, and about whom conparatively nodest problens had been
identified, Segal essentially junped to the concl usion that
Warfield was too hot to handle. The failure to investigate

rel evant facts may cast doubt on an enployer's claim of good

faith. See, e.g., Tama Meat Packing Corp. (1977) 230 NLRB 116

[96 LRRM 1148], nod. (8th Gr. 1978) 575 F.2d 661
[98 LRRM 2339]: Far-Mar Co. (1977) 231 NLRB 814 [96 LRRM 1133].

Sixth, contrary to respondent's assertion, there was no
evidentiary rel ationship shown between Segal's expressed
concern for the confidentiality of his research nmaterials and
his ultimate decision to wthdraw the job offer. This claim
initially put forward by Segal in his direct testinony, fell
apart upon further exam nation. There is no convincing
evidence that the confidentiality criteria was truly an
inportant, overriding elenent of the job in terns of nornal
expectations for careful screening and security checks on job
applicants. Segal didn't nention the subject at the first
meeting, and subsequently did little to examne Warfield's
credentials. Indeed, by the end of his exam nation at the

heari ng, Segal conceded that he wasn't seeking the truth about
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the history conflict. Thus, Segal had not reached a concl usion
that Warfield was lacking in integrity, but only that hiring
Warfield was a risk given the disputed facts—facts that Sega
never deigned to fairly consider. |If a stated notive is false
or unsupported, the trier of fact can infer a desire to conceal

an unl awful noti ve. Shattuck Denn M ning Corp. v. NLRB

(9th Cir. 1966) 362 F.2d 466 [62 LRRM 2401, 2404].

Finally, and nost inportant, Segal's conduct as a wtness
underscored the incredibility of his expl anati ons. For
exanpl e, Segal gave inconsistent and contradictory responses
about why Warfield was not hired. Shifting and vague
expl anations may also raise inferences of an unfair practice.

Stoll _industries, (1976) 223 NLRB 51 [92 LRRM 1188]; Roberts

Press (1971) 188 NLRB 454 [76 LRRM 1337]. Segal's direct
testinony about Warfield s msrepresentations and |ack of
integrity was in absolute conflict wth his later testinony
that he reached no conclusion about the nerits of the dispute
or about Warfield' s trustworthiness. Segal was al so reluctant
to testify in a forthright manner. On cross-exam nation, and
on exam nation by the hearing officer, he admtted rel evant
facts little-by-little, including the significant concession
that Warfield and Darling did provide details about the history
di spute the few tinmes Segal asked. As previously noted (at pp.
48-49, supra), Segal's nervous, enbarrassed deneanor, supported
the conclusion that his denial of anti-union aninus was

unbel i evabl e.
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In sum Segal was not only contradicted by virtually al
other witnesses as to material events, including Sayre and Toby
to the extent they had know edge, but Segal al so contradicted
hi msel f. \When scrutinized, Segal's initial testinonia
justifications did not apply. Segal's denial of anti-union
animus was also not credible, in terns of both uncontested
facts and his own deneanor. It is concIUded that the reasons
offered for wthdrawng the Warfield offer were pretextual.
Respondent therefore violated section 3571(a) of the Act when,
for an inpermssibly discrimnatory reason, Segal refused to
hire Warfield for the position previously promsed. Santa

Clara Unified School District, supra, PERB Decision No. 104,

Los Gatos Joint Union H gh School District (3/21/80) PERB

Deci si on No. 120.27

Additionally, it is concluded that respondent viol ated
section 3571(b) by interfering with CSEA's right to represent
enpl oyees. This violation arises out of the evident
rel ati onship between Segal's decision to withdraw the Warfield
offer, and the involvenent of the union on Warfield's behal f,

both in the history departnment and in social welfare. Segal's

27The discrimnation finding is related to Warfield's
protected right to have representation by CSEA as part of
internal University affairs, and is not tied to a theory of
retaliation for filing unfair practice charges with the PERB,
There was no sufficient evidence introduced to support that
latter theory of discrimnation in regard to any all eged
vi ol ati on advanced by CSEA.
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di scrimnatory action against Warfield harnmed CSEA by
undermning its ability to effectively organize and represent
enpl oyees. The chilling and deterrent inpact of penalizing a
singl e enployee for exercising his associational prerogatives
under the Act could be felt in the future not only by Warfield,
the obvious first victim but by other enployees as well.
RENMEDY

Section 3563.3 of the HEERA states:

The board shall have the power to issue a

deci sion and order directing an offending

party to cease and desist from the unfair

practice and to take such affirmative

action, including but not limted to back

pay, as wll effectuate the policies of this

chapter.

A customary renedy in a case of unlawful discrimnation is

the issuance of a cease-and-desi st order, and reinstatenent and

back-pay if a job has been | ost. nt a r ified Schoo
Distrigt, supra, PERB Decision No. 104 at pp. 26-28; Mirin
Community College District, supra, PERB Decision No. 145 at

pp. 19-20. The cease-and-desist order is appropriate here, to
prohibit a repetition of the unlawful conduct. Also, it is
appropriate to order that Warfield be reinstated to the sane
position in the school of social welfare, or to a substantially
equi val ent secretarial assignnent in the sanme classification.
However, Warfield' s back-pay claimnust be limted under
established mtigation principles requiring that a wongfully

term nated enployee should not inproperly reject reasonably
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simlar enploynent pending the outcome of his disputed claim

See, e.g., Phelps Dodge Corp. v. NLRB (1941) 313 U.S. 177, 198;

NLRB v. Madison Courier, Inc. (D.C Cir. 1972) 472 F.2d 1307

[80 LRRM 3377]. In one case, akin to the situation here, an
enpl oyer's back pay obligation was tolled, reducing the tota
amount owed, when the enployee rejected reinstatenent after a

favorable arbitration award. Consolidated Freightways v. NLRB_

(D.C. Cir. 1981) F. 2d [109 LRRM 2370].%

Respondent's back pay obligation should therefore be
calculated in light of Warfield' s voluntary resignation—a
deci si on which was not forced upon Warfield. Thus, Warfield is
entitled to back-pay at the scale he would have earned in the
school of social welfare for the period during July and August
1980 (commencing on the July 7 starting date) when he was
wi t hout any University enploynent. Warfield s back-pay from
the end of that period, however, should be offset by the anount
of back pay the University conveyed in 1981, pursuant to the
hi story departnent arbitration decision. This offset is

required not only because Warfield actually received the noney,

*The tolling principle applied in Consolidated
Frei ght ways would not affect the reinstatenent order in this
case because Warfield was not offered a job equivalent in tinme
to the 80 percent position in social welfare, but was only
of fered 50 percent enploynent. The back pay reduction
principle does apply, albeit partially, because the history and
social welfare secretarial duties were sufficiently conparable
for mtigation purposes.
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under mtigation principles, but, as a practical matter,
because he could not claimthe right to be made whole for two
different jobs of the same enployer at the sane time without
the award being considered punitive. Thereafter, for the
period following Warfield s history departnent reinstatenent
offer (that is, after January 12, 1981) to the present,
respondent should pay Warfield at the 80 percent social welfare
scale, offset by the anmount of noney at the 50 percent history
departnent scale that Warfield would have earned but for his
rejection of the reinstatement offer.®

It also is appropriate that the University be required to
post a notice incorporating the terns of the order. The notice
should also inform readers that other charges filed against the
Uni versity have been dism ssed. The notice should be
subscri bed by an authorized agent of the University indicating
that it will conply with the terns thereof. The notice shal
not be reduced in size. Posting such a notice will provide
enpl oyees with notice that the University has acted in an

unl awful manner and is being required to cease and desist from

It should be nmade clear that this remedy does not
forecl ose additional University clainms in a conpliance
proceeding that other Warfield income during this period, or
the availability of other positions, should further reduce the
anount owed. Normally, these questions are treated in
post - deci si on enforcenent proceedings (A um Rock Union School
District (9/22/81) PERB Decision No. Ad-115), but, because
relevant evidence was already introduced, the renedy is limted
as set forth above.

94



this activity and to provide other affirmative relief. It

ef fectuates the purposes of the HEERA that enpl oyees be
informed of the resolution of the controversy and wll|l announce
the enployer's readiness to conply with the ordered renedy.

See Placerville Union School District (9/18/78) PERB Deci sion

No. 69. |In Pandol and Sons v. Agricultural Labor Rel ations

Bd. (1979) 98 Cal . App. 3d 580, 587, a posting requirenent was
approved. The U. S. Suprene Court has al so approved a simlar

posting requirenment in NLRB v. Express Publishing Co. (1941)

312 U. S. 426.

However, because of the limted scope of enployer
departnents and personnel in this case, the posting renedy
should be confined to the Berkel ey canpus history departnent,
school of social welfare, and personnel office, in addition to
the University's headquarters.

PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of | aw,
and the entire record in the case, and pursuant to
section 3563.3, it is hereby ordered that the Regents of the
University of California, its governing board and its
representatives shall:

1. CEASE AND DESI ST from

a. Restraining, discrimnating against, or otherw se

interfering wwth the rights of enployees because of the
exercise of their right to seek advice and assistance from an

enpl oyee organi zati on;
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b. Denying an enployee organization the right to
represent enployees in their enployment relations with the
enpl oyer.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTION which is
necessary to effectuate the policies of the Hi gher Education
Enpl oyer - Enpl oyee Rel ations Act:

a. |lmrediately offer Peter Warfield enployment in the
school of social welfare on the Berkeley canmpus in the position
and classification unlawfully w thheld, or, in the next
avai |l abl e equival ent position and classification in another
department or school, wthout prejudice to his seniority or
other rights, benefits and privileges previously enjoyed;

b. Make Peter Warfield whole for any |oss of pay and
ot her benefit(s) he may have suffered by tendering to hima
back-pay award equal to an amount that he would have been paid
to the present absent the unlawful w thdrawal of his enployment
offer in the school of social welfare on July 7, 1980. The
total amount of this award shall be offset by:

(1) the amount WArfield received as back-pay in
February 1981 pursuant to an arbitrator's award in
November 1980 ordering such payment in connection with his
prior dismssal from the history departnment;

(2) the amount Warfield would have received if
he had accepted the enployer's offer of reinstatement to the
history department as a 50 percent, part-time enployee

effective January 12, 1981; and,
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(3) the amount of Warfield' s earnings as a
result of other enploynent during this period.

c. Pay Peter Warfield 7 percent interest per annum on
the net anount of back-pay owed pursuant to this order.

d. Wthin five (5 workdays after this decision
becones final, prepare and post copies of the NOIlI CE TO
EMPLOYEES attached as an appendi x hereto, for at least thirty
(30) workdays at the University's headquarters office and in
conspi cuous places at the |ocation where notices to enpl oyees
are customarily posted in the Berkel ey canpus history
departnent, school of social welfare and personnel office. The
Noti ce must not be reduced in size and reasonable steps shoul d
be taken to see that it is not defaced, altered or covered by
any materi al .

e. Wthin twenty (20) workdays from service of the
final decision herein, give witten notification to the San
Franci sco Regional Director of the Public Enploynent Relations
Board, of the actions taken to conply with this Order.
Continue to report in witing to the Regional D rector
thereafter, as directed. AlIl reports to the Regional D rector
shall be concurrently served on the charging party herein.

3. IT IS FURTHER ORDERED that all other charges filed
agai nst respondent herein be DISM SSED in all other respects,
and that the Notice attached as an appendi x shall reflect this

di sm ssal
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Pursuant to California Adm nistrative Code, title 8,
part 11, section 32305, this Proposed Decision and Order shall

becone final on March 31 , 1982, unless a

party files a tinmely statenent of exceptions. (See Cal. Adm n.
Code, tit. 8, sec. 32300.) Such statement of exceptions and
supporting brief nust be actually received by the executive
assistant to the Board at the headquarters office of the Public
Enpl oynent Rel ations Board in Sacranento before the close of
business (5:00 p.m) on March 31 1982, in
order to be tinely filed. (See Cal. Adm n. Code, tit. 8,

sec. 32135.) Any statenent of exceptions and supporting brief
must be served concurrently with its filing upon each party to
this proceeding. Proof of service shall be filed with the

Board itself. (See Cal. Adm n. Code, tit. 8, secs. 32300,
32305.)

DATED: March 11, 1982 _
BARRY WNOERAD
Adm ni strative Law Judge
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